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On July 7 President Eisenhower signed the bill making 
Alaska a state subject to referendum of its citizens. 
A general election is to be held in Alaska by Decem- 
ber 1 to select two senators, a representative and 
elective state officers. Either at the general election 
or at a special election called for the purpose, Alaskans 
will vote on statehood. 
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The problem of jurisdictional disputes is one of the most serious facing 
labor and management. The landmark Cleveland Acoustical Contractors case is 
important in this area and is discussed at page 553. The case led to the revising 
of the NLRB’s Rules and Regulations and Statements of Procedure. The 
rewritten rules will have an effect upon jurisdictional disputes settlements in the 
future. 


The legality and effectiveness of hot cargo clauses is another problem of 
no small moment. Uncertainty has reigned both in the NLRB and in the circuit 
courts. However, a recent Supreme Court case has shed some light on the 
matter. This case and other pertinent ones are analyzed at page 559. 


In recognition of the interest in the right-to-work controversy, the JouRNAL 
is presenting several articles in this issue which deal with the topic. The article 
at page 566 opposes right-to-work laws. The one at page 574 makes a survey of 
the impact that these laws have had in states where they have been enacted. 
At page 579 an important Indiana decision is considered. The progress of the 
campaigns to secure right-to-work legislation is pointed out at page 583. 
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the Economy 


Cost of Living UP. Between May and June the consumer price index 
rose 0.1 per cent. This places the index at 123.7 (1947-1949 = 
100). This is almost 3 per cent higher then the index for June, 
1957. The increase will bring wage increases of from one to 
two cents an hour for 350,000 workers in the electrical-manu- 
facturing, aircraft, metal-working and chemical industries. The 
rise in the index will mean a raise of three cents an hour for 
200,000 truckers. The consumer price index for the following 
ten cities for June is: Atlanta, 124.9; Baltimore, 124.8; Chicago, 
127.5; Cincinnati, 122.7; Detroit, 124.2; Los Angeles, 125.1; 
New York, 121; Philadelphia, 123; St. Louis, 124.5; and San 
Francisco, 128. 
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industrial UP. The index of industrial production increased again 
in June to 130 (1947-1949 = 100), but it has a long way to go 
Production before it matches its peak of 145 registered in August, 1957. 
Steel operations rose in June to 104 per cent of the 1947-1949 
level, but they are likely to decline because of early July va- 
cation shutdowns. Production of consumer household goods 
rose as television and furniture output continued to advance. 


UP. The Securities and Exchange Commission index of 
weekly closing prices of common stock on the New York 
Stock Exchange for the week ending July 18 stood at 337.6. 
This reflects a continued rise since February. Yields of Treas- 
ury securities and of corporate and state and local bonds 
generally advanced from mid-June to mid-July. Long-term 
Treasury bond yields rose sharply to a level slightly above the 
previous 1958 high of early February. 


Maintenance of dividends close to 1957 levels has involved 
cutting back earnings retention to the low annual rate of around 
$3 billion. 
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Manufacturing 
Wages and 
Hours 
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UP. Average weekly earnings in manufacturing rose to 
$83.10 in June, mainly because of a lengthened workweek of 
39.2 hours. Average hourly earnings for the same month were 
$2.12. 

Compensation of employees for the first half of 1958 was 
$4 billion below the annual rate recorded in the final quarter of 
last year, and $6.5 billion under the summer peak of 1957. 
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UP. Civilian employment and unemployment both in- 
creased in June. The total civilian employment was 64,981,000. 
Unemployment for June was 5,437,000. Both these figures in- 
creased because of students and new graduates entering the 
labor force. Manufacturing employment changed little, although 
most durable and nondurable goods industries showed seasonal 
increases. Job gains were reported by steel mills, fabrication 
metal plants and the electrical equipment industry, but job 
cutbacks were reported in production of heavy machinery. 
Employment in the auto industry remained at a relatively low level. 


The number of jobless men 25 years old or over is 2.2 mil- 


lion for June. This is about double the figure at this time last 
year. State-insured unemployment declined about 300,000 for 
June. This was partly due to the large number of claimants 
exhausting their benefits. A total of 168,700 persons who had 
exhausted their benefits filed initial claims for extended benefits 
under the new temporary unemployment compensation law. 
So far, 20 states and the District of Columbia now partici- 
pate fully in the federal program recently enacted to extend 
unemployment compensation. Seventy per cent of the workers 
covered by the federal and state unemployment insurance sys- 
tems live in these 20 states, and two thirds of the workers who 
have exhausted their unemployment benefit rights since the 
end of June of last year live in these 20 states. The states are: 
Alabama, Arkansas, California, Delaware, Indiana, Maryland, 
Massachusetts, Michigan, Minnesota, New Jersey, New York, 
Pennsylvania, Rhode Island, West Virginia and Nevada. 


The Bureau of Employment Security has allocated $55,042,969 
to these states to finance the payment of extended benefits. 
New Jersey received $9.5 million; Michigan, $8.9 million; Penn- 
sylvania, $7.5 million; California, $4.1 million; Alabama, $2.5 
million; Maryland, $2.1 million; and Rhode Island, $1.5 million. 

Several states are paying extended benefits through their 
own programs: Colorado, Connecticut, Illinois, Ohio and Wis- 
consin. 
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Personal UP. Personal income rose $1.9 billion (seasonally adjusted 
annual rate) in June. Labor income increased at seasonally 

Income adjusted annual rates to $244.2 billion. Savings continued at a 
rate of about 6 per cent of disposable income for the second 
quarter of 1958. 


Spendable earnings’and the buying power of factory pro- 
duction workers rose sharply as a result of the lengthened 
workweek in June, the Bureau of Labor Statistics announced. 
More than $1 was added to the weekly paycheck with the 
increase of about one-half hour in work time. After deduction of 
federal income and social security taxes, spendable earnings 
were at a record high for June at $75.55 per week for a worker 
with three dependents and $68.14 per week for a worker with- 
out dependents. 
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NO CHANGE. The seasonally adjusted rate of private 
residential construction expenditures rose somewhat during 
June, while private nonresidential outlays continued to decline. 
Expenditures for commercial buildings continued to rise, but 
outlays for industrial plants declined sharply. 


Construction 


UP. Fewer workers were idled by work stoppages than 
in any other postwar May. However, May strike action was 
higher than in April. There were some 350 strikes which be- 
gan during May and which idled about 150,000 workers. There 
were, all told, 475 strikes in effect during the month, involving 
200,000 workers or 2 million man-days. 


Strikes 


National DOWN. Reflecting the contraction of business since last 
summer, the flow of national income in the first half of 1958 was 

Income down about 5 per cent from the third-quarter 1957 rate. 
National income declined $7 billion in the fourth quarter and 
$11 billion in the first, to a seasonally adjusted annual rate of 
just over $350 billion. Declines from last summer’s peak to the 
first part of the current year have centered in corporate profits 
and, to a relatively lesser extent, in private payrolls. Changes in 
other types of income have been mixed. Proprietors’ earnings 
reflect a contraction in the nonfarm segment and an approxi- 
mately offsetting advance in the income of farm operators. 
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Decisions of Courts and 
Administrative Agencies 


Employers’ enforcement of valid no-solicitation rules against 
unions while the employers were engaged in antiunion solicita- 
tion did not constitute an unfair labor practice.—The United 
States Supreme Court recently heard two cases, argued in suc- 
cession, that involved the question of discrimination in the 


enforcement of no-sclicitation rules. One case involved anti- 


union solicitation by the use of noncoercive remarks and con- 


duct; the other involved coercive solicitation, accompanied by 


threats, discharges and promises of benefits. The Court held 


that the employers did not commit an unfair labor practice by 


enforcing no-solicitation rules against unions while the em- 


jloyers were engaged in antiunion solicitation, even if the solicita- 
fag 


tion was coercive and accompanied by unlawful acts. It declared 


that there is nothing in the National Labor Relations Act which 


gives unions the right to use every possible means of communica- 


tion with employees, or to use any particular medium of com- 


munication simply because an employer is using it. 


The Court said that in deciding whether discriminatory 


application of such rules in unlawful, it is necessary to deter- 


mine whether a union has no reasonable alternative for com- 


municating with emplovees or whether its ability to communicate 
was truly diminished by enforcement of the rule. It held that 


the unions’ ability to communicate was not unlawfully restricted. 
Chief Justice Warren and Justice Douglas dissented in part. 
They contended that where the employer was engaged in anti- 
union activities which were coercive in nature, an unfair labor 
practice existed —NLRB v. United Steelworkers of America and 
NLRB wv. Avondale Mills, 35 Lasor Cases § 71,633. 


The liability of an international was not a compulsory 
bargaining subject between an employer and a local.— In bar- 
gaining with a local union, an employer insisted that the local 
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agree to the inclusion in a collective bargaining contract of a 
provision that liability for a breach of the contract’s no-strike 
clause be extended to the full resources of the local’s parent 
international. The NLRB held that the employer's action con- 
stituted an unlawful refusal to bargain. The Board found it 
unnecessary to determine the good or bad faith of the employer's 
insistence. Instead, it based its finding on the fact that the pro- 
vision sought by the employer was not a compulsory subject for 


collective bargaining since it did not relate to “wages, hours, 
and other terms and conditions of employment.”—North Caro- 
lina Furniture, Inc.. 5 CCH Lapor Law Reports (4th Ed.), 
55,527. 


A union was denied the right to sue in federal court to 
determine the rights of individual workers.—A federal court 
lacks jurisdiction under the Taft-Hartley Act to entertain a suit 
brought by a union to determine the rights of employees, under 
an alleged union contract, to length-of-service credit for time 
spent on strike. This holding was recently handed down by a 
federal district court in Ohio. The court said that since the 
length-of-service credit affected the rights of employees to 
benefits under a noncontributory pension plan, to vacation pay, 
to termination allowances and to sickness and death benefits, 
the suit involved the rights of individual employees and not 
those of the union as an organization. Reliance was placed 
on Association of Westinghouse Salaried Employees v. Westing- 
house Electric Corporation, 27 Laspor Cases § 69,063, 348 U. S. 
437 (1955). 


The employer claimed the right to deny strikers any length- 
of-service credit for the time that they remained on strike beyond 
the first 17 days. The union alleged that this denial of credit 
was barred by a union contract. Due to a lack of jurisdiction, 
the court did not have to resolve this dispute.—Communication 
Workers of America v. Ohio Bell Telephone Company, 35 Lapor 
Cases § 71,655. 


An injunction was issued against common carriers because 
of their refusal to pick up and deliver goods to a picketed em- 
ployer.—An employer was denied pick up and delivery services 


by three common carriers because their employees refused to 
cross a union’s picket line set up on the employer's premises. 


Since none of the employer’s own employees were out on strike 


and none of them took part in the picketing, a federal district 
court in Illinois held that the employer's request for injunctive 
relief against the carriers’ failure to perform their mandatory 
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duty to provide services did not grow out of a labor dispute. 
Thus, the provisions of the Norris-LaGuardia Act barring courts 
from issuing injunctions in cases involving a labor dispute did 
not apply to bar the injunctive relief. Due to the irreparable 
injury likely to be suffered by the employer and since he had no 
adequate remedy at law. a temporary restraining order was 
issued against the carriers—RKeflector-Hardware Corporation v. 
Railway Express Agency, Inc., 35 Lapork Cases § 71,656. 


The employees in one of the 13 terminals operated by a 
trucking firm constituted an appropriate unit for collective bar- 
gaining purposes.—A union sought to represent the employees 
at one of the 13 terminals operated by a trucking firm. A ma- 
jority of the NLRB ruled that the terminal constituted an 
appropriate collective bargaining unit in view of the terminal's 
geographical separation from other terminals in the system, the 
separate-immediate supervision of the employees in the requested 
unit, and the absence of any bargaining history or a broader 


unit request. 


Such factors as the uniformity of wages and benefits at the 
various terminals and the occasional permanent transfers among 
them apparently supported the system-wide unit proposed by 
the trucking firm. However, the majority of the Board relied 
upon the “wide discretion” extended it by Congress to estab- 
lish, as appropriate, single-plant units, or in cases involving 
common carriers, single-terminal units. Member Jenkins dis- 
sented, claiming that a system-wide unit was the only appro- 
priate one.—Fredrickson Motor Express Corporation, 5 CCH LaBor 
Law Reports (4th Ed.), © 55,529. 


An election in a multiemployer bargaining unit could not be 
evaded by a union.—A union was not able to evade an election 
in a multiemployer bargaining unit merely by an announcement 
that it no longer wished to bargain on that basis or by a disclaimer 
of interest in a multiemployer bargaining unit. The NLRB 
held that the union had not acted in good faith, but had attempted 
to carry out “whipsaw” bargaining tactics and to circumvent 
the Board's procedures while still seeking an agreement on a 
multiemployer basis. 


The Board deemed it appropriate to set forth certain “ground 
rules” to be applied in the future to cases involving withdrawal 
from multiemployer bargaining. Under these rules, neither an 
employer nor a union can withdraw unilaterally unless adequate 
notice is given prior to the date set in a union contract for its 
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modification or prior to the date agreed upon for commencement 
of negotiations. After negotiations have commenced, withdrawal 
can be made only by mutual consent.—Retail Associates, Inc., 


5 CCH Lasor Law Reports (4th Ed.), § 55,415. 


The Fifth Amendment cannot be relied upon in a state 
grand jury investigation—The majority of the United States 
Supreme Court has held that the protection of the Fifth Amend- 
ment is applicable only to proceedings of the federal govern- 
ment and not to those of state governments. Thus, the Fifth 
Amendment afforded no protection to an employer who refused 
to testify before a state grand jury which was investigating 


bribery of union officials. Although the employer was granted 
immunity from state prosecution, he claimed that his testimony 
might subject him to federal prosecution under the Taft-Hartley 


Act. He ciaimed the privilege against self-incrimination but, 
nevertheless, was convicted of contempt of court for refusing 
to testify. The Supreme Court affirmed the conviction —Knapp 
v. Schweitzer, 35 Lapor Cases § 71,632. 


Craft severance in individual automobile plants is barred by 
a historical multiplant unit—The NLRB denied requests for 
craft-severance elections for various craft groups on an individual- 


plant basis at some of the plants of an automobile manufacturer. 
The Board held that the separate craft units were not coextensive 
with the general multiplant bargaining unit, which had been in 
existence for a long period of time in the employer’s business. 
Any craft severance would have to be on the same multiplant 
basis, the Board declared.—General Motors Corporation, Cadillac 
Motor Car Division, 5 CCH LaBor Law Reports (4th Ed.), 
§ 55,417. 


In this particular case the union had set 


State Court Enjoins Picketing 


Which Defies NLRB Certification 


A state court has jurisdiction to enjoin 
peaceful picketing by one union for recog- 
nition where another union has been cer- 
tified by the NLRB, according to the New 
York Court of Appeals. ‘n a four-to-three 
decision, the state’s highest court said that 
the federal pre-emption doctrine did not 
bar injunctive relief since the picketing was 
not an unfair labor practice under federal 
law. (Pleasant Valley Packing Company v. 
Talarico, 35 Laror Cases 71,639.) 
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up pickets about the employer's business 
following a period of unsuccessful efforts 
to organize the employer’s employees. Dur- 
ing this time the employees were being 
represented by an independent union which 
was certified by the NLRB. 

Reference was made to Section 8(b)(4) 
of the Taft-Hartley Act, which provides 
in part that it is an unfair labor practice 
for a union or its agents “to engage in, or 
to induce or encourage the employees of 
any employer to engage in, a strike or a 


(Continued on page 585) 
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Jurisdictional Disputes Revisited 


By HARRY H. RAINS 


This article discusses the effect of the Cleveland Acoustical 
Contractors case on the old problem of jurisdictiona! disputes. 
The case led to the amending of Series 6 of the NLRB Rules and 
Regulations and a new NLRB Statements of Procedure (effective 
February 28, 1958). Series 7, which renumbered the pertinent pro- 
visions in amended Series 6, became effective on May 14, 1958. 
A detailed discussion of the subject of jurisdictional disputes 
was made by the author in the June, 1957 issue of this Journal. 


N JANUARY 17, 1958, the National 

Labor Relations Board reached its de- 
cision in the landmark Cleveland Acoustical 
Contractors case, 5 CCH Lasor Law ReE- 
ports (4th Ed.), § 55,132, 119 NLRB, No. 
166, overturning a procedure that had been 
in effect since the passage of the Taft-Hart- 
ley amendments to the National Labor Re- 
lations Act in 1947. While we can only 
surmise as to the actual results of this de- 
cision, it appears that a major battle in the 
War against jurisdictional disputes and work 
stoppages has been won. 

The basic question involved in the Cleve- 
land case was simply as follows: Does the 
regional director have authority to issue a 
complaint in a Section 8(b)(4)(D) case with- 
out a prior hearing under Section 10(k)? 


Section 10(k) of the act provides that 
whenever a Section 8(b)(4)(D) (prohibition 
of jurisdictional work stoppages) violation 


Jurisdictional Disputes 


is charged, the NLRB shall hear and de- 
termine the dispute in question unless the 
parties have “adjusted, or agreed upon 
methods for the voluntary adjustment of 
the dispute.” 

It is quite clear from the wording of Sec- 
tion 10(k) that there can be no hearing 
under that section if the parties have either 
adjusted their dispute or agreed upon meth- 
ods for adjustment. Section 10(k) goes on 
to say that the charge shall be dismissed 
when the parties have complied with the 
decision rendered after the Section 10(k) 
hearing, or upon adjustment of the dispute 


The statute does not say that the charge 
shall be dismissed on the simple factual 
basis that there exists an agreed-upon method 
for the voluntary adjustment of the dispute 
between the parties. However, the Rules and 
Regulations Section 102.72 and the State- 
ments of Procedure Section 101.28 both 
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provided for dismissal of the charge if there 
is any finding of an agreement between the 
parties upon a method of settlement. It 
was over this question of apparent conflict 
between the statute and the NLRB’s rules 
that the major battle was fought. 


The NLRB promulgated Rules and Regu- 
lations and Statements of Procedure shortly 
after passage of the Taft-Hartley amend- 
ments, which were kept ia effect until Feb- 
ruary 28, 1958, when it amended Series 6 
of the rules and the Statements of Pro- 
cedure. Until such date of change, the 
NLRB’s application of the below-cited rules, 
in effect, tended to obstruct accomplish- 
ment of the statute’s stated objective pro- 
hibiting work stoppages over disputes be- 
tween unions on job assignments. 


“Section 102.72 Adjustment of dispute ; 
withdrawal of notice of hearing; hearing. Ii, 
within 10 days after service of the notice 
of hearing, the parties submit to the re- 
gional director satisfactory evidence that 
they have adjusted or agreed upon methods 
of voluntary adjustment of the dispute, the 
regional director shall withdraw the notice 
of hearing and shall dismiss the charze. 
Hearings shall be conducted by a hearing 
officer and the procedure shall conform, 
insofar as applicable, to the procedure set 
forth in sections 102.56 to 102.59, inclusive.” 
(NLRB Rules and Regulations, Series 6.) 


“Section 101.28 Initiation of formal ac- 
tion; settlement. If, after investigation, it 
appears to the regional director that fur- 
ther proceedings should be instituted, he 
issues a notice of filing of the charge to- 
gether with a notice of hearing which in- 
cludes a simple statement of issues involved 
in the jurisdictional dispute and which is 
served on all parties to the dispute out of 
which the unfair labor practice is alleged 
to have arisen. The hearing is scheduled 
for not less than 10 days after service of 
the notice of hearing. If, within 10 days 
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after service of the notice of hearing, the 
parties present to the regional director satis- 
factory evidence that they have adjusted or 
agreed upon methods of voluntary adjust- 
ment of the dispute, the regional director 
withdraws the notice of hearing and either 
permits the withdrawal of the charge or 
dismisses the charge. The parties may 
agree on an arbitrator, a proceeding under 
section 9(c) of the act, or any other satis- 
factory method to resolve the dispute.” 
(NLRB Statements of Procedure.) 


The National Joint Board for Settlement 
of Jurisdictional Disputes is a private group 
that was formed to fit into the statutory 
scheme described above. This board is com- 
posed of members from industry and labor 
possessing the necessary expertise to make 
decisions on the disputes submitted to it. 
Therefore, in the building and construction 
industry when we talk of “an agreed upon 
method for settlement of jurisdictional dis- 
putes,” we are referring to the national 
joint board. 

For purposes of simplification it may be 
said that all building and construction unions 
are bound to use the national joint board. 
Since the vast majority of jurisdictional dis- 
putes occur in the building industry, we 
have, in effect, an automatic submission of 
the bulk of all jurisdictional disputes to the 
building construction industry's joint board. 


Following this a step further, the NLRB 
has held consistently that so long as there 
is in effect an agreed-upon method for settle- 
ment, there could be no hearing under Sec- 
tion 10(k). This was true even if one or 
more of the parties specifically refused to 
honor the joint board’s decision. 

Thus, the mere existence of private dis- 
pute settlement machinery in industry, even 
where it proves to be ineffective in terms 
of work stoppages over such disputes which 
occur despite the existence of such ma- 
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chinery, was accepted by the NLRB under 
the above-cited prior rules and regulations 
as a sufficient basis for its refusal to process 
a Section 10(k) hearing. More important, 
the NLRB by its rules then refused to issue 
complaints on the charges of unfair labor 
practice violations of Section 8(b)(4)(D) be- 
cause there was no Section 10(k) hearing on 
the dispute preceding the issuance of a com- 
plaint on the Section 8(b)(4)(D) charge. 


Under these circumstances work stop- 
pages, although they appeared to be com- 
pletely contrary to the prohibition expressed 
in Section 8(b)(4)(D) of the act, were not 
accepted by the NLRB as the basis for 
issuance of an unfair labor practice com- 
plaint. Section 10(k) hearing petitions were 
dismissed because of the proven existence 
of private settlement machinery even where 
such machinery was ineffective in the spe- 
cific instance covered by the petition. 


Add to this the fact that the national 
joint board had no effective enforcement 
machinery and we have the makings of a 
most frustrating situation which continued 
in a stalemate for close to ten years, despite 
losses of million of dollars in construction 
costs and lost wages suffered by the build- 
ing and construction industry. 


A typical run-of-the-mill situation may 
be illustrated by the case of a contractor 
who is building a school. He “lets out” 
certain of the construction work to a sub- 
contractor. The subcontractor, in turn, hires 
members of Union B to perform the work. 
A delegate from Union C informs the sub- 
contractor that unless the particular work is 
assigned to members of Union C, all work 
on the job being done by members of Union 
C will cease. The dispute is immediately 
channeled by telegram to the joint board 
Union C is dissatisfied and goes on strike 
to force assignment of the work to its 
members. The industry’s joint board, un- 
der its procedures, then refuses to rule on 
the dispute as long as a work stoppage is 
in effect. A charge is filed with the NLRB 
by the contractor alleging a violation of 
Section 8(b)(4)(D). A preliminary investi- 
gation is conducted which reveals that all 
the parties are bound to use a private 
method of settlement. Therefore, no hear- 
ing under Section 10(k) would be held and, 
a fortiori, no complaint would issue under 
the NLRB’s prior Rules and Regulations 
and Statements of Procedure. 

The cited Cleveland case represented an 
exception to the NLRB’s established prac- 
tices and the regional director issued a 
complaint in a Section 8(b)(4)(D) situation 


Jurisdictional Disputes 


without holding a Section 10(k) hearing. 
Add to the basic facts just given the fact 
that Union C does not consider itself bound 


-by the private agreement because prior to 


the dispute in question it gave notice to all 
parties that it did not intend to follow joint 
board procedure in the future. (However, it 
continued its membership in the Building 
and Construction Trades Department of the 
AFL-CIO, which department has bound 
all its members to acceptance of the joint 
board’s jurisdictional dispute settlement 
machinery as a condition of membership.) 


After the complaint issued in the Cleve- 
land case, the trial examiner, over objection 
of the general counsel, held what amounted 
to a special hearing on the question of 
whether or not Union C (the Lathers) was 
bound to use the joint board. The question 
arose as a result of a motion by the Lathers’ 
Union to dismiss the complaint. Their argu- 
ment was twofold. First, they argued that 
since there was no agreed-upon method for 
settling the dispute, a Section 10(k) hearing 
must be held before a complaint on charges 
of violating Section 8(b)(4)(D) could pos- 
sibly issue. Second, they contended that 
even if they were bound to use the joint 
board, the National Labor Relations Act 
and the NLRB’s Rules and Regulations 
required a dismissal of the charge upon a 
showing that all parties had agreed upon a 
method for settlement of their dispute. 


Trial Examiner Leff found that the union 
was bound to the private machinery, despite 
its disclaimer, because of its continued 
membership in the Building and Con- 
struction Trades Department of the AFL- 
CIO. The department is the one that is 
signatory to the joint board plan on behalf 
of its member unions and, therefore, so long 
as the Lathers’ Union remained a member 
of the department it was bound to the plan. 
Since all parties were bound to use the 
private settlement machinery, Trial Exami- 
ner Leff took the position that since “Sec- 
tion 102.72 of the Board’s Rules and Regu- 
lations and Section 101.28 of its Statements 
of Procedure are here clearly controlling, 
and command dismissal of this proceeding, 
the Respondents’ motions to dismiss the 
complaint are hereby granted upon that 
ground,” 

The Cleveland case and an identical case 
in which charges were filed by the Building 
Trades Employers Association of Long Island 
(5 CCH Lapor Law Reports (4th Ed.), 
4 55,362, 120 NLRB, No. 117) generated a 
great deal of interest in the construction 
industry because the factual pattern of these 
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cases presented an opportunity to challenge 
the NLRB’s rationale and to revise prior 
NLRB policy so as to allow for the issuance 
of a complaint in those situations where the 
private settlement machinery had proved 
ineffective to end a jurisdictiona! work stop- 
page, and to show the NLRE that its cur- 
rent interpretation of the statute and rules 
was doing harm to the avowed purpose of 
the statute. 


The Building Trades Employers Associa- 
tion of Long Island requested and secured 
permission to file briefs amicus curiae and 
an opportunity for oral argument before the 
full NLRB in Washington. The NLRB 
then invited and received an extensive brief 
amicus curiae from the National Joint Board 
for Settlement of Jurisdictional Disputes. 


During the interim between a final hearing 
on the Cleveland case in Washington and 
the filing of charges covering the Long 
Island situation, injunctive relief against the 
work stoppage on the Long Island projects 
was procured through the NLRB under 
Section 10(1) of the act. This relief was 
renewed at 90-day intervals over a one-year 
period until the new NLRB policy and revi- 
sion of its rules was established by the 
Cleveland decision. 


The alignment of spokesmen at the oral 
argument of the Cleveland case before the 
NLRB was as follows: counsel for the 
Lathers International, counsel for the Lathers 
Local 2, counsel for the General Counsel of 
the NLRB, counsel for the national joint 
board and counsel for the Building Trades 
Employers Association of Long Island. 


Illustrative quotations from the oral pro- 
ceedings and the briefs submitted to the 
NLRB are cited to pinpoint the positions of 
the parties. 

Very early in the oral argument the 
NLRB sought clarification of the general 
counsel’s position. 

Member Rodgers asked Mr. Johns, attor- 
ney representing the general counsel, the 
following: 

“Is it your position, Mr. Johns, that the 
Rules and Regulations referred to here are 
inconsistent with the statute, or do you 
agree with the Trial Examiner that while 
another rule may be more compatible, the 
rule we have is not clearly inconsistent with 


the statute and therefore is binding?” 


Mr. Johns replied: “I disagree with the 
Trial Examiner wholeheartedly.” 

A foreshadowing of what was eventually 
to happen revealed itself when Mr. Johns 
said: “. . . and if [the rule] is contrary to 
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Employment of unskilled labor will 
continue to decline. This means that 
our young people cannot rely on 
mere brawn as a certain, even if 
unattractive, way of earning a liv- 
ing. They must prepare themselves 
to do something. The days of the 
“I can do anything” applicant for 
a job are, to paraphrase an old 
romantic song, “among our souve- 
nirs."" Newell Brown, Assistant 
Secretary of Labor. 


effectuating the congressional purpose 
then I think the Board ought to consider 
an amendment in that respect.” 


Another prediction of what was to come 
is found in the following excerpt: 


“Mr. Jenkins: Assuming that that rule is 
inconsistent with the statute for the pur- 
poses of this question, what effect do Sec- 
tions 3({a) and 4(a) of the Administrative 
Procedure Act have on what disposition we 
should make of this case? 


“Mr. Johns: I don’t think that it has a 
great deal of effect upon it because we are 
not seeking here to penalize someone for 
past conduct. The order that would come 
out of this agency would be one that operates 
in the future.” 


The argument advanced by Thurlow Smoot 
on behalf of Lathers Local 2 with reference 
to withdrawal from the joint board plan was 
crystallized in the answers to questions put 
by Mr. Rodgers: 


“Mr. Rodgers: To put it bluntly, some of 
the briefs here say that if you want to be 
unbound from this agreement you should 
get out of the Building Trades Department 
of the AFL. 


“Mr. Smoot: I meant to meet that argu- 
ment and I might as well meet it right now. 
The argument has been made, and it is be- 
hind your question, that by remaining in 
the Building Trades we must abide by their 
Constitution. We don’t feel that withdraw- 
ing from the Building Trades is our manner 
of protesting. We want to protest to the 
Building Trades. We are protesting to the 
Building Trades. It is up to the: Building 
Trades to allow or disallow our protest. 

“Mr. Rodgers: Since the protest is still 
pending at some level internally in your 
organization, do you think it proper for an 
agency like this, before the internal remedies 
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have been exhausted, to resolve this question 
of whether or not you are bound by this 
agreement with the Joint Board? 


“Mr. Smoot: We think you have to take 
the position that there is not a voluntary 
agreement to adjust where one of the par- 
ties has withdrawn in every conceivable 
manner it can withdraw from the adjust- 
ment Board. 


“Mr. Rodgers: *Every conceivable’. I can 
conceive of one manner in which you have 
not withdrawn. 

“Mr. Smoot: Which is the withdrawal 
from the Building Trades and we believe, as 
all good union men, that you fight within 
the union. You don’t withdraw and become 
non-union. We are fighting within the union.” 

The practical difficulties of the situation 
at hand were pointed out when on behaif 
of the Building Trades Employers Associa- 
tion of Long Island the writer made the 
following comments: 


“ . . the National Joint Board’s own 
rules provide that they will not process the 
case where one of the parties goes out on a 
stoppage. 

“If they won't process the case then 
clearly there is no private machinery of any 
kind because I do not believe that the legis- 
lature intended to protect, foster, support, 
or substitute an ineffective machinery for 
settlement of disputes in place of the actual 
settlement. 


“It is true to my knowledge, or to my 
belief that the element of economic strength 
which takes place as a factor in collective 
bargaining with ordinary individuals in in- 
dustry is present between the two unions at 
the table before the Joint Board.” 

The NLRB’s dilemma was refiected in a 
statement made by Mr. Murdock which 
led to some rather humorous repartee: 

“Mr. Murdock: We have two very able 
gentlemen standing up here before us this 
morning, one telling us that the law clearly 
says it shall be thus and another one telling 
us it clearly is over here, so it must not be 
quite as clear as you think it is. 

“Mr. Rams: It is only clear to the em- 
ployer who has the job which is stopped and 
who takes the position of ‘a plague on both 
your houses’ or ‘let me get this job done 
while the sun is shining’. 

“Mr. Murdock: The employer wants Utopia 
and we just can’t find it. 


“Mr. Rains: I submit that is not Utopia. 
I would say that no builder can expect to 
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go to hell, because he is sure to go to heaven 
for all the trouble he has had on earth. 


“Mr. Murdock: I think you will find the 
Labor Board there, too.” 


Professor Archibald Cox, speaking for the 
national joint board, succinctly stated his 
position: 

“[A] principle which we deem of vital im- 
portance is one which I think Mr. Rains 
was trying to emphasize and that certainly 
is the logic of his position. It is this: 


“Contractors and unions which become 
bound by the Joint Board agreement and 
abide by its terms should not be held to 
have surrendered the protection against 
jurisdictional strikes which is accorded by 
Section 8(b)(4)(D) In other words we 
think the General Counsel, despite the Joint 
Board agreement, must be free to secure an 
injunction and to proceed by complaint 
without a Section 10(k) determination when- 
ever a union resorts to a jurisdictional strike 
in violation of its obligations under the 
Joint Board agreement. 

“The encouragement of private methods 
requires this Board [NLRB] to stay out of 
the dispute where there is an agreed upon 
method, but sometimes private methods 
break down and consequently the draftsmen 
said, ‘Don’t dismiss the charge until the 
dispute has been adjusted. Keep it if there 
is simply agreement upon the method of 
adjustment in order to see how that works 
out, and if it fails then the Board may en- 
tertain a complaint and issue a cease and 
desist order without the necessity of any 
10(k) hearing’, which was the position that 
the General Counsel took here.” 


There was an abundance of written ma- 
terial before the NLRB to assist it in decid- 
ing this case. Besides the briefs of the parties, 
there were amicus submissions from the 
joint board, the New York acoustical group 
and the Building Trades Employers Asso- 
ciation of Long Island. 

The several briefs were replete with tech- 
nical and legal arguments as well as those 
of a logical and practical vein. Two short 
sentences sum up practically all of the extra- 
legal arguments: 


“To dismiss the present complaint against 
the Lathers would publish the news that a 
union which strikes in violation of the Joint 
Board agreement need not fear NLRB ac- 
tion.” (National joint board brief, page 37.) 

“It was not the purpose of Congress to 
either promote or sustain ineffective private 
settlement machinery.” (BTEA brief, page 7.) 
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The NLRB, in a well-written opinion, 
sustained the trial examiner in his finding 
that the Lathers Union was bound to use 
the machinery of the national joint board 
despite its attempted withdrawal. The NLRB 
further stated that it is in agreement with 
the theory advanced by the BTEA, and the 
NLRB’s general counsel, that: 


“oe 


. the act permits the initiation of an 
8(b)(4)(D) complaint proceeding without 
prior action under Section 10(k). Under 
this view, therefore, Sections 102.72 and 
101.28, as they now stand, and as they are 
construed in this Decision, are in fact in- 
consistent with the statutory scheme and 
intent. 


“That the Board has now decided, upon 
re-examination, that the published inter- 
pretation is erroneous and should be changed 
in the future does not control the disposi- 
tion of this case.” 


It was the NLRB’s opinion that to hold 
any other way would be a violation of the 
administrative procedure act (5 USCA 1001 
and following.) Specifically Section 3(a) of 
that act states that “no person shall in any 
manner be required to resort to organization 
or procedures not so published.” The fore- 
going refers to publication of rules in the 
Federal Register. 


Accordingly, the NLRB held that since 
the union in this case acted under inter- 
pretations of rules in effect at that time, 
it could not be penalized by this decision, 
and the complaint must be dismissed. 


However, as to any future cases the 
NLRB noted in support of proposed changes 
in_its rules: 


“All participating Board members construe 


the Act to permit the institution of an 
8(b)(4)(D) complaint proceeding without 
the prerequisite of a hearing and determina- 
tion under Section 10(k) of the Act, if it 
appears that there exists an agreed upon 
method of voluntary adjustment which has 
broken down in settling an underlying juris- 
dictional dispute. 


“ 


the statute keeps the charge alive 
pending a final settlement of the dispute... . 


“a 


a construction that the existence of 
an ‘agreed upon method’ ousts this Board 
of all jurisdiction to stop unfair labor practices 
within the meaning of Section 8(b)(4)(D) 
frustrates the Congressional purpose of pro- 
tecting neutral employers and the public 
from jurisdictional strife = 


The NLRB, before ordering the complaint 
dismissed, stated: “. . . the Board will 
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revise the pertinent provisions of its Rules 
and Statements of Procedure “y 


True to its promise, the NLRB amended 
the Rules and Regulations (Series 6), and 
the Statements of Procedure, effective Febru- 
ary 28, 1958 (23 Federal Register 1211-1213). 


“Section 102.75 Alternative procedure. Li, 
either before or after service of the notice 
of hearing, the parties submit to the regional 
director satisfactory evidence that they have 
adjusted the dispute, the regional director 
shall dismiss the charge and shall withdraw 
the notice of hearing if notice has issued. 
If, either before or after issuance of notice 
of hearing, the parties submit to the re- 
gional director satisfactory evidence that 
they have agreed upon methods of voluntary 
adjustment of the dispute, the regional di- 
rector shall defer action upon the charge 
and shall withdraw the notice of hearing if 
notice has issued. If it appears to the re- 
gional director that the dispute has not been 
adjusted in accordance with such agreed 
upon methods and that an unfair !abor practice 
within the meaning of section 8(b)(4)(D) of 
the act is occurring or has occurred, he may 
issue a complaint under section 102.15, and 
the procedure prescribed in sections 102.9 
to 102.51, inclusive, shall, insofar as appli- 
cable, govern; and sections 102.72 to 102.74 
are inapplicable.” (NLRB Rules and Regu- 
lations, Series 6 as amended.) 


“Section 101.28 Initiation of formal action; 
settlement. li, after investigation, it appears 
to the regional director that the Board should 
determine the dispute under section 10(k) 
of the act, he issues a notice of filing of the 
charge together with a notice of hearing 
which includes a simple statement of issues 
involved in the jurisdictional dispute and 
which is served on all parties to the dispute 
out of which the unfair labor practice is 
alleged to have arisen. The hearing is 
scheduled for not less than 10 days after 
service of the notice of hearing. If the par- 
ties present to the regional director satis- 
factory evidence that they have adjusted 
the dispute, the regional director withdraws 
the notice of hearing and either permits the 
withdrawal of the chargé or dismisses the 
charge. If the parties submit to the re- 
gional director satisfactory evidence that 
they have agreed upon methods of voluntary 
adjustment of the dispute, the regional 
director shall defer action upon the charge 
and shall withdraw the notice of hearing if 
issued. The parties may agree on an arbi- 
trator, a proceeding under section 9(c) of 
the act, or any other satisfactory method to 
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Legality of the Hot Cargo Clauses 


By WALTER L. DAYKIN 


This article makes a survey of the important decisions dealing 


with the legality of hot cargo clauses. It points out that in 
recent years the NLRB has established several different stand- 
ards to determine the legality of these clauses. The circuit 
courts have been unable to agree on the clauses’ effectiveness. 
A recent Supreme Court decision declares, in effect, that the 


clauses are legal but that they cannot be enforced by unions. 


I* the industrial conflict unions have de- 
vised such warfare methods—often referred 
to as peaceful and legal tactics—as strikes 
of various types, picketing, and boycotts in 
order to materialize their objectives. In 
some labor strife, unions have employed 
more stringent and unlawful devices, such 
as sabotage and forms of physical violence. 
The objectives or goals which these con- 
certed activities of unions are intended to 
effectuate are the protection and elevation 
of wage standards and various working condi- 
tions, the recognition of their labor organi- 
zations, and the granting of their demands 
when collective bargaining has been un- 
successful. These activities of unions are 
designed to decrease the profits of employers 
by stopping or reducing production, by 
robbing management of ready access to the 
labor market, and by interfering with the 
owner’s access to the commodity market. 


As generally defined, a boycott is a con- 
certed refusal to handle, transport, sell or 
purchase goods or materials. It is recog- 
nized that there are several types or forms 
of boycotts that are applied in the area of 
industrial strife. Primary boycotts are those 
that are directed immediately at the em- 
ployers who are parties in the labor dispute. 
Secondary boycotts function against em- 
ployers who are not directly involved in the 
dispute, that is, those employers with whom 
the union has no dispute or no problem in 
the area of collective bargaining. It is antici- 
pated that a refusal to process goods of 
these secondary employers will cause them 
to pressure the primary employers to ac- 
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cept the demands of the union. Boycotts 
are also classified as consumer’s boycotts 
and worker's boycotts. The worker’s boy- 
cott involves the refusal to work with or 
upon materials produced or handled by non- 
union employees or weth employers who 
fail to recognize the union. 


In the area of labor relations the worker’s 
boycott very often is associated with hot 
cargo clauses in collective bargaining con- 
tracts and is intended to curtail the demand 
for the nonunion employer’s products and 
services until he concedes to the union’s 
requests for changes. This contraction of 
demand is devised to injure the business of 
nonunion employers by increasing the cost 
for not accepting the union. It is hoped by 
the union that such concerted activity will 
limit the market for goods and services to 
union firms and employers, and thus develop 
union organization and extend and preserve 
collective bargaining. Unions contend that 
the hot cargo clause is a defensible tech- 
nique originated to protect union employees 
because it involves mutual aid and assistance, 
and is protected in Section 7 of the Taft- 
Hartley Act. It not only avoids aiding 
union adversaries but also creates a common 
cause with fellow workers. The hot cargo 
clause is a boycott device employed to 
materialize the objective of national union- 
ism, namely, to destroy price competition 
based upon different labor standards. 


Boycotts have had a long and complicated 
legal history. In the main, prior to the 
passing of the Norris-La Guardia Act of 
1932 all boycotts other than those directed 
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The author is professor of iabor and 
management, College of Commerce, 
State University of lowa, lowa City. 


against the worker’s own employer were 
considered to be illegal. After the passing 
of this act, not only have primary boycotts 
been given a legal status if they are con- 
ducted peacefully, but also some forms of 
the secondary boycott have been ruled to be 
legal concerted activities. 


The legality of secondary boycotts is de- 
termined on the basis of how much the third 
party or the secondary employer is injured 
and the relationships existing between the 
primary and secondary employers, that is, 
whether or not the secondary employer is 
an innocent bystander or whether he is an 
ally. The courts have often held that secondary 
boycotts are illegal because they intend to 
injure the employer rather than develop the 
economic status of the union. This discus- 
sion is interested in describing and analyzing 
the legality of various forms of the worker’s 
boycott as determined by the standards es- 
tablished by the National Labor Relations 
Board and the courts. 


This type of boycott has created an un- 
favorable public reaction in many areas. The 
result of this attitude was the inclusion of 
Section 8(b)(4)(A) in the Taft-Hartley Act. 
This section does not mention boycotts as 
such, but it states that it is an unfair labor 
practice for any union or its agents “to 
engage in, or to induce or encourage the 
employees of any employer to engage in, 
a strike or a concerted refusal in the course 
of their employment to use, manufacture, 
process, transport, or otherwise handle or 
work on any goods, articles, materials, or 
commodities or to perform any services, 
where an object thereof is: (A) forcing or 
requiring any employer or self-employed 
person to join any labor or employer or- 
ganization or any employer or other person 
to cease using, selling, handling, transport- 
ing, or otherwise dealing in the products of 
any other producer, processor, or manu- 
facturer, or to cease doing business with any 
other person.” 


In the administration of this section the 
Board has had the significant task of de- 
termining when the refusal of the union to 


handle, use or process hot goods is a viola- 
tion of the statute, both in the absence of 
a hot cargo clause in the contract and when 
such a clause is incorporated in a collective 
bargaining agreement. In the application of 
Section 8(b)(4)(A) in cases where no hot 
cargo contractual clause is involved, emphasis 
has been placed upon the matter of whether 
or not the union or its agents actually illegally 
induced or encouraged employers not to 
handle nonunion goods. As a result, it has 
been held that such primary pressures of a 
union as sending letters to other unions 
informing them that certain areas were con- 
sidered “hot” and the picketing of the em- 
ployer’s place of business were not illegal. 
It has been recognized that such activities 
might have secondary effects and induce 
employees of other employers to cease doing 
business with the struck employer, but this 
would not transform the legal primary actions 
into unlawful secondary boycotts.’ Neither 
does the picketing of the customers of an 
employer in order to encourage them not to 
buy his products bar reinstatement if the 
union intends to formulate a consumer boy- 
cott. This activity does not violate the 
secondary prohibition established in the 
law even though the picketing is viewed 
by the employer as a special or direct appeal 
to customers or to those doing business with 
the employer’s customers to cease purchas- 
ing the so-called hot products.” 


In dealing with the problem of inducing 
employees to refuse to handle hot goods, 
some consideration has been given to the 
place where, and against whom, the activity 
is performed. For example, it is not considered 
illegal for union agents to encourage union 
members who are employed by secondary 
employers to refuse to deliver papers to a 
struck primary employer’s newsstands if 
the encouragement occurs only at the premises 
of the struck primary employer.’ Also, the 
union is justified in making direct appeals 
and in writing letters to employees of sec- 
ondary employers stating that the ship of 
a primary employee is hot and inducing 
them to cease work on the ship if the action 
only induces work stoppage at the situs of 
the dispute.* The calling of a strike by a 
union against a union contractor if he re- 
fuses to comply with the union’s demand 
to refrain from using lumber processed by 
nonunion carpenters employed by an unor- 
ganized supplier does not violate the sec- 
ondary provisions of the act if the contractor 


1 Oil Workers, Local 346 (The Pure Oil Com- 
pany), 84 NLRB 315 (1949). 

2 Crowley’s Milk Company, Inc. (Paterson Di- 
vision), 102 NLRB 996 (1953). 
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* Newspaper Deliverie’s Union (Interborough 
News Company), 90 NLRB 2135 (1950). 

* Sailors’ Union of the Pacific (Moore Dry 
Dock Company), 92 NLRB 547 (1950). 
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involved is not neutral or an innocent third 
party, but is an ally of the supplier.* 


On the other hand, it is considered a vio- 
lation of the law for a union to instruct and 
to cause its members, who are employed by 
subcontractors with which the union has no 
dispute, to refuse to use materials furnished 
by the employer against whom the union is 
striking.” The standard has been established 
that it is illegal for a union or its agents to 
encourage or induce employees directly or 
to induce employers in the presence of em- 
ployees not to handle, work with, or buy hot 
goods—particularly if the motive is to destroy 
the business of the struck or unfair employer 
or is to force the employer to fulfill the 
requirements of the union.’ Also it has been 
established that the inducement of employees 
and customers, through oral appeals or 
picketing at the job sites of secondary em- 
ployers, not to handle or purchase products 
furnished by struck primary employers is 
illegal.” 

In its determination of the legality of hot 
cargo clauses, both as to their incorporation 
in a collective bargaining agreement and 
their application, the Board has encountered 
difficulties. It is recognized that these hot 
cargo clauses ordinarily give the employer 
involved the contractual right, if not the 
contractual obligation, to refrain from han- 
dling or processing goods which unions 
claim are unfair or are furnished by non- 
union operators. 


The first significant decision dealing with 
the legality of hot cargo clauses was ren- 
dered in the Teamster’s Union (Conway's 
Express) case in 1949" In this decision the 
majority of the Board held that the secondary 
boycott provisions incorporated in the Taft- 
Hartley Act do not make it illegal for the 
union and the employer to include a hot 
r “struck work” clause in a collec- 


cargo 
tive bargaining contract. Neither does the 
statute prohibit the lawful respecting and 
honoring of these clauses by the unions and 
the employers. Therefore, it is not a viola- 
tion of the law for the union to request 


secondary employers not to handle any 


freight which is transported by the primary 
employer who is engaged in a labor dispute 
with the union if such requests are made 
exclusively to employers. The law only 
prevents the encouragement and inducement 
of employees not to handle hot goods. It 
was further reasoned that it is legal for the 
union to engage in a strike in order to force 
a primary employer to abide by the contract 
and to cease leasing trucking equipment to 
secondary employers who do not employ 
union drivers because the union is justified 
in requiring the primary employer to respect 
contractual obligations 

In this decision the theory was accepted 
that since the union and the employer had 
already agreed contractually that hot goods 
were not to be handled, there was no induce- 
ment or encouragement of employees not to 
use or handle such goods. Furthermore, it 
has been ruled that a union can induce 
trucking carriers not to handle the freight 
of a struck employer if the boycott is a 
legal exercise of rights incorporated in an 
unfair goods clause in a contract made by 
the trucking carriers with the union.’ 


This doctrine relative to hot cargo clauses 
prevailed until the Board was changed in 
1954 by the appointment of a new chairman 
and two new members. This newly consti- 
tuted body discussed the legality of hot 
cargo clauses in the 7eamsters, AFL (Mc 
Allister Transfer, Inc.) case.” Two of the 
members accepted the doctrine established 
in the Conway's Express decision while two 
other members held that hot cargo clauses 
are illegal per se and are not valid defenses 
against secondary boycotts. In this case 
the Board modified the Conway's Express 
doctrine and accepted the standard that hot 
cargo clauses were not in and of themselves 
illegal, but it was the union’s inducement 
of workers of a neutral or secondary em- 
ployer not to handle hot goods, even after 
the employer ordered them to handle the goods, 
that was considered a violation of the Taft- 
Hartley secondary boycott provisions 


It was held that the unions violated the 
Statute by inducing employees of secondary 


* Carpenter’s Union (J. G. Roy and Sons Com- 
pany), 5 CCH Labor Law Reports (4th Ed.), 
* 54.669. 118 NLRB 286 (1957). 

* Metal Polishers Union (Climax Machinery 
Company), 86 NLRB 1243 (1949). 

* Teamsters Union (Coca-Cola Bottling Com- 
pany of St. Lowis), 115 NLRB 1506 (1956): 
Teamsters Union (Osceola Foods, Inc.), 107 
NLRB 161 (1953): Teamsters Union (Marsh 
Foodliners, Inc.), 114 NLRB 639 (1955): Wash- 
ington Oregon Shingle Weavers District Council 
(Sound Shingle Company), 101 NLRB 1159 
(1952). 
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* Teamsters Union (Capital Service, Inc.), 100 
NLRB 1092 (1952): Teamsters Union (Ready 
Mixed Concrete Company), 116 NLRB 461 
(1956) Teamsters Union (Clarke Brothers 
Transfer Company and Coffey’s Transfer Com- 
pany), 116 NLRB 1891 (1956) 

* 87 NLRB 972 (1949) 

* Teamsters Union (Pittsburg Plate Glass 
Company), 105 NLRB 740 (1953) 

"110 NLRB 1769 (1954). 
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employers who had agreed to a hot cargo 
clause with the union not to handle the 
freight transported by a nonunion employer. 
It was considered that the objectives of the 
union, namely, to force the secondary em- 
ployer to cease engaging in business with a 
nonunion employer and to force a nonunion 
employer to accept and bargain with a union 
that had not been properly certified by the 
Board, were illegal. The hot cargo clauses 
incorporated in the contracts made with 
secondary employers could not be used as 
defenses or justification for such illegal con- 
certed activities. 


The doctrine established in the McAllister 
Transfer, Inc. case was more thoroughly 
entrenched in the later decisions of this 
semijudicial body. For example, in the 
Sand Door and Plywoed Company decision * 
it was ruled by the majority that it is no 
violation of the statute for the union to 
execute a hot cargo clause and to effectuate 
or materialize it by appealing directly to the 
employer to enforce the clause, but the 
union cannot legally appeal to employees to 
refuse to handle goods that are considered 
hot or unfair if such behavior is prohibited 
by the secondary boycott provisions. While 
the hot cargo clause is not invalid as such, 
it cannot be a defense for the union to directly 
induce employees to refuse to handle non- 
union goods for an unlawful motive or ob- 
jective because the presence of a legal hot 
cargo clause in a contract does not validate 
such behavior. It has been emphasized that 
attempts to stop secondary employers from 
doing business with employers whose goods 
are hot or who are engaged in strikes with 
the union, to force employers to accept un- 
certified unions, or to induce emplovees of 
secondary employers not to handle guods of 
struck employers are illegal motives and 
are not privileged in terms of the law.” 


Furthermore, during this period the standard 
was established that to show violation of 
the secondary boycott provision in the law 
it must be proven that the union or its 
agents actually encouraged or induced em- 
ployees of secondary employers to engage 
in work stoppages or to refuse to handle hot 
goods. Therefore, an unlawful secondary 
boycott is not established if the union mem- 
bership, at the suggestion of a union repre- 


West coast personnel and indus- 
trial relations executives do not so 
far appear to be victims of the 


present business slow-down. Few 
company personnel and _ industrial 
relations programs have been cur- 
tailed, only a few have been 
even slightly trimmed in budget 
and program. Company manage- 
ments are not endangering the 
permanent personnel and employee 
relations structure.—California Per- 
sonnel Management Association. 


sentative, places a primary employer's name 
on the unfair list, if the employees of a 
secondary employer, who has negotiated a 
hot cargo clause with the union, refuse to 
handle hot goods furnished by a primary 
employer, if the union brings pressure upon 
the secondary employer to stop handling hot 
goods furnished by primary employers, or 
if the secondary employer agrees not to 
handle such material.” 

Again in the Teamsters, Local 728 (Genuine 
Parts Company) decision “ the Board changed 
its doctrine reiative to the legality of hot cargo 
clauses in collective bargaining agreements. 
An analysis of this case reveals that there 
was no unanimity of opinion among the 
Board members and that jin their judgment 
this issue is quite controversial and complex. 
Two members of the Board limited their 
findings to contracts negotiated with com- 
mon carriers, because common carriers operate 
under the interstate commerce act which 
prohibits them from withholding their serv- 
ices from customers or from discriminating 
against customers in making their services 
available. One member ruled that all hot 
cargo clauses in industry are illegal and in 
violation of the Taft-Hartley Act because 
they are against public policy. The other 
member participating in the decision ac- 
cepted the Board’s earlier standard that hot 
cargo clauses are not invalid as such but 
that they cannot be used, applied or en- 
forced to permit the union to induce or 
encourage employees to engage in activities 
to obtain unlawful objectives, or to perform 
illegal acts. In his opinion the law does not 
prohibit the negotiation of a hot cargo clause 


2113 NLRB 1210 (1855): Carpenters Union 
(General Millwork Corporation), 113 NLRB 1084 


(1955): General Drivers Union (American Iron 
and Machine Works Company), 115 NLRB 800 
(1956). 


% Teamsters Union (Crowley’s Milk Company, 
Inc.), 116 NLRB 1408 (1956): Teamsters Union 
(Capital Paper Company and Consolidated 
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Sales, Inc.), 117 NLRB 635 (1957); 
Union (Booker Lumber Company, 
NLRB 1739 (1957). 

™ International Woodworkers of America 
(Long Bell Lumber Company), 115 NLRB 711 
(1956). 

*5 CCH Labor Law Reports 
© 54,979, 119 NLRB, No. 53 (1957). 
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or the use of legal devices to have it respected 
and to materialize its objective. 


In this important decision the majority 
held that where common carriers are in- 
volved, hot cargo clauses or contracts are 
inherently illegal or invalid at their incep- 
tion, The mere existence of such clauses in 
contracts between common and 
unions is prima-facie evidence that Section 
8(b)(4)(A) has been violated, or of union 
inducement or encouragement of behavior 
patterns banned by this section dealing with 
secondary boycotts. Such hot cargo clauses 
cannot be relied upon as deferses for such 


carriers 


unlawful behavior. 


In a very recent ruling™ the Interstate 
Commerce Commission held that common 


carriers have an almost absolute duty to 
furnish service to the public or to accept and 
transport freight offered to them in terms 
of their published tariffs. The commission 
contended that it had been established in 
common law that carriers are required to 
transport freight on a nondiscriminatory 
basis. Therefore, no carrier can legally bar- 
gain away this responsibility by incorpora- 


ting a hot cargo clause in a contract with a 
union. Any carrier that refuses to handle 
goods subjects itself to the loss of its license 
or certificate to function as a common car- 
jurisdic- 


rier. The commission denied any 
tion to rule on the legality of hot cargo clauses 
but left this matter to the National Labor 
Relations Board. The commission was con- 
cerned exclusively with the activities of the 
carriers as these affected their statutory ob- 
ligations to the public. However, regardless 
relative to hot cargo 
reality makes 


of such 


reasoning 
clauses, the commission in 
such clauses negotiated between the unions 
The Teamsters union 


and the carriers illegal 
leaders served notice that their union organi- 


zation would not respect either the Board's 


ruling or the ruling by the commission 


In adjudicating this problem of the legality 


of hot cargo clauses, the circuit courts have 
rendered different decisions. In Bahbown d. b. a 
NLRB" the court up- 


held the Board’s reasoniig that neither the 


Conway's Express 


signing nor the application of a hot cargo 


clause was illegal. Therefore, the court held 


that it was not a violation of Section 8&(b) 
(4)(A) of the Taft-Hartley Act for a union 
effort to carriers to 


to strike in an force 


* Galveston Truck Line Corporation v. Ada 
Motor Lines, Inc., 12 CCH Federal Carriers 
Cases 34.179 (1957). 

"21 LaBor CASES { 66.836, 195 F. (2d) 906 


(CA-2, 1952). 


Hot Cargo Clauses 


hire only union men for runs in terms of 
the collective bargaining agreement, or for 
employers who had agreed to a hot cargo 
clause to voluntarily refuse to handle hot 
cargo, A union was privileged to request 
neutral employers to stop accepting the 
shipments of carriers who refused to abide 
by a hot cargo but the union 
could not request the employees of neutral 
employers to do so. A circuit court in NLRB 
v. Carpenters, Local 1976 (Sand Door and Ply- 
wood Company)” affirmed the Sand Door 
doctrine established by the Board which 
stated that it is not illegal to execute a hot 
cargo clause in an agreement and to request 
the employer to respect the clause, but it 
is illegal to directly appeal to the workers 
to strike or to refuse to handle hot goods 
if the activity occurs in an environment that 
is within the secondary boycott provisions 
of the statute. The court in this decision 
ruled that it is a violation of Section 
8(b)(4)(A) for a union to order the employ- 
ees of contractors to refuse to handle or 
install nonunion doors regardless of the fact 
that there was a hot cargo clause in the 
contract which stated that the contractor's 
employees would not be required to work 


agreement, 


with nonunion goods 
However, in two other decisions circuit 
courts have reversed the Sand Door doctrine 
of the Board. In General Drivers Union, Loca! 
886 v. NLRB (American Iron and Machine 
Works Company)” the court ruled that it 
is not only legal to incorporate a collective 
bargaining clause in a contract which does 
not require employees of freight carriers to 
handle struck goods, but it is also no vio- 
lation of the law for the union to urge the 
employees of the carriers not to handle or 
process such goods. The court reasoned that 
if it is legal for an employer to agree to 
a hot cargo clause, it is difficult to explain 
the would be 
activities by merely encouraging employees 
to do that the 
them the right to do. Also in 
Union, Local 680 NLRB 
Company)” the court held 
clauses in collective bargaining contracts are 


how union guilty of illegal 
contract gives 
Milk Drivers 
Milk 


something 


(Crowley s 


that hot 


not against public policy. Unions, engaging 


in a dispute with a primary employer and 
parties with secondary employers to a col- 
lective bargaining agreement which contains 


a hot cargo clause, can legally direct or 


31 LABOR CASES { 70,504, 241 F. (2d) 147 


(CA-9, 1957) 

LABOR CASES 70.689. 247 F. (2d) Ti 
(CA of DC, 1957). 

*° 32 LABOR CaSsEs { 70,777, 245 F. (2d) 817 


(CA-2, 1957). 
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order employees of the secondary employ- 
ers not to handle goods which are received 
by the secondary employers from the pri- 
mary employer because they are only exer- 
cising their valid contractual rights to which 
the secondary employers agreed. In other 
words, in terms of this decision, unions have 
a right to encourage employees to effectuate 
a valid contract made with the secondary 
employers. Such behavior is only illegal 
when unions actually resort to coercion, 
such as secondary picketing, or encourage 
coercion on the part of employees. 


The United States Supreme Court™ ruled 
very recently that the union could not de- 
pend upon or use the hot cargo clause 
incorporated in a legitimate collective bar- 
gaining contract as a defense if it is accused 
of inducing or encouraging employees to 
strike or refuse to handle goods to obtain 
any objectives which are restricted by the 
secondary provisions included in Section 
8(b)(4)(A) of the Taft-Hartley Act. How- 
ever, the employer can voluntarily respect 
a hot cargo clause in a contract which he 
has negotiated with the union. Also the 
union is legally justified in executing a col- 
lective bargaining agreement with the em- 
plover which includes a hot cargo clause, 
and in appealing directly to the employer 
to respect the clause. In other words, the 
presence of a hot cargo clause in a contract 
is not prima-facie evidence that the union 
induced a strike or refused to handle or 
process goods. The presence of a hot cargo 
clause in contracts involving common car- 
riers is neither illegal in terms of the mean- 
ing and intent of the Taft-Hartley Act nor 
does it violate obligations under the regula- 
tions of the Interstate Commerce Commis- 
sion. In this ruling the Court treated the 
execution and the enforcement of hot cargo 
clauses distinctly and separately. The execu- 
tion of hot cargo clauses is considered legal 
but the enforcement of the clauses by the 
unions involved is illegal in terms of the 
Court’s decision. 


This survey of the legal status of hot cargo 
clauses reveals that the Board in a period 
of approximately eight years established 
several different standards relative to the 
execution and application of such clauses. 
In 1949, in the Conway's Express decision, 
it was held that it is not illegal to incorpo- 
rate a hot cargo clause in a legitimate con- 
tract and to respect and honor such a clause. 
In the McAllister Transfer, Inc. and the Sand 


Door doctrine of this body. 


Door and Plywood Company cases it was ruled 
that it is not a violation of the law to exe- 
cute a hot cargo clause and to apply it by 
appealing directly to the employer to re- 
spect the clause, but the union could not 
appeal te employees to refuse to handle hot 
or unfair goods. In 1957, in the Genuine 
Parts Company rvling, in a split decision 
the Board established a new standard. In 
this important case it was held that hot 
cargo clauses made with common carriers 
are inherently illegal or invalid at their in- 
ception, that the mere making of such clauses 
is relevant evidence, that the unions are 
inducing secondary boycott activities, and 
that such hot cargo clauses are not legiti- 
mate defenses for engaging in such activities. 


These frequent changes in the Board’s 
reasoning and standards in the determina- 
tion of the legality of hot cargo contractual 
clauses have resulted in some criticism of its 
activities. Some explain the differing inter- 
pretations by the changes in the personnel 
of the Board; others contend that the mem- 
bers are untrained for the work they are 
doing or that they are biased; and still oth- 
ers hold that the Board relies more upon 
subjective reasoning than upon law in mak- 
ing its decisions. Regardless of the validity 
of the above accusations or explanations, 
it is obvious that it is difficult for any ad- 
ministrative body to command and maintain 
respect and integrity by such behavior. 


There is a difference of opinion in the 
circuit courts relative to the effectiveness 
of hot cargo clauses in union contracts. One 
circuit court has upheld the Board's stand- 
ard established in the Conway's Express rul- 
ing, and another court has confirmed the Sand 
On the other 
hand, two circuit courts have rejected the 
Sand Door standard and have held that it 
is not only legal to execute a hot cargo 
clause, but that it is also legal for the union 
to encourage employees not to handle hot 
goods because it is only exercising its valid 
contractual rights. 

The United States Supreme Court, in 
reviewing three circuit court rulings, adopted 
a middle-ground and refused to 
accept the extremes postulated in the deci- 
sions of the Board and the circuit courts. 
This Court ruled that the execution of hot 
cargo clauses is legal and that the employer 
can voluntarily such and 
refuse to handle unfair goods. However, 
the unions which are parties to the collec- 


position 


respect clauses 


= Carpenters and Joiners of America, Local 
1976 vw. NLRB, 35 LABoR Cases 71.599 (June 
16, 1958). 
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tive bargaining activities cannot enforce the 
hot cargo clauses even though they are 
products of bargaining, the same as other 
clauses in the contract, and the employers 
willingly concede to such clauses because 
they favor them or because the union is 
willing to make concessions in exchange 
Neither can the union use such clauses as 
defenses for conduct that is barred by the 
statute. In other words, the Court decided 
that enforcing the collective bargaining agree- 
ment is not one of the coercive practices 
with which the statute is concerned. 

It is obvious that this ruling modifies the 
Board's jurisdiction over the matter of hot 
cargo clauses. The function of this adminis- 
trative body in relation to such clauses will 
be restricted to mainly deciding what con- 
stitutes inducement and encouragement on 
the part of unions. The burden of enforcing 
hot cargo clauses is placed exclusively upon 


the employer. Also there is a great possi- 
bility that this decision may intensify the 
problems connected with contractual clauses 
instead of solving them. The ruling that a 
legal contractual clause, even though bar- 
gained about the same as other clauses 
incorporated in the agreement, is unenforceable 
by one of the parties involved is inconsistent 
with the trends in the area of collective bar- 
gaining. Management, in some instances, has 
been attempting to incorporate performance 
bond clauses in contracts to assure that the 
contract is enforced. Arbitrators, in general, 
are required to base their rulings on the 
clauses in the contract. This Supreme Court 
ruling could easily result in disregard for 
contractual agreements and consequently 
have a negative or disruptive effect upon 
good industrial relations by lessening .the 
value of collective bargaining as an instru- 


[The End] 


ment of industrial peace. 


JURISDICTIONAL DISPUTES REVISITED—Continued from page 558 


resolve the dispute.” (NLRB Statements 


of Procedure, as amended.) 

The changes now clearly give the NLRB 
the authority to issue a complaint if the 
private settlement machinery breaks down. 
Furthermore, there is no longer any doubt 
that the Section 8(b)(4)(D) charge remains 
on file pending actual settlement of the 
jurisdictional dispute 


Under the new Rules and Regulations 
(Sections 102.71 to 102.75, inclusive), after 
the charge is filed alleging a violation of 
Section 8(b)(4)(D), a preliminary investi- 
gation will be made. If the regional director 
thinks that the charge has merit (and there 
has been no evidence presented of an ad- 
justment or agreement upon a method of 
adjustment), he will issue a notice of hear- 
ing under Section 10(k). The case then 
proceeds much the same as under the old 
setup. However, there is an alternative 
procedure set forth in Section 102.75 of the 
new rules. This provides that if, at any time 
after or before the notice of a Section 10(k) 
hearing has been sent out, the parties present 
evidence to the regional director that they 
have agreed upon a method for the settle- 
ment of the dispute, the regional director 
must defer action on the charge and with- 
draw the notice of a Section 10(k) hearing 
if it has been issued. 

If it thereafter appears to the regional 
director that the private method is not 
working and that an unfair practice has oc- 


Hot Cargo Clauses 


curred or is occurring, he may issue a com- 
plaint on a charge of union violation of 
Section 8(b)(4)(D). 


This alternative procedure along with the 
clear mandat: in the new rules that there 
are only two conditions under which the 
charge can be dismissed—to wit, compliance 
with the decision in the Section 10(k) hear- 
ing and actual adjustment of the dispute— 
serve to clear up the ambiguity which previ- 
ously existed in the law and its administration 


The rules as rewritten will definitely hav: 
an effect upon jurisdictional disputes settle- 
ments in the future. It is submitted that 
the national joint board will benefit by 
gaining some teeth as an aid to the enforce- 
ment 


f its awards. It is expected that the 
building industry will receive a most im- 
portant benefit through a resulting decrease 
both in the number and duration of work 
stoppages over job assignments. It is hoped 
that as a result of these first two benefits, 
the general public will gain additional and 
ever-increasing confidence in the building 
and construction trades unions and in the 
industry which they serve. 


However, whatever the actual result, it 
has been clearly demonstrated that the Na- 
tional Labor Relations Board is willing to 
listen to reason and logic, and to rectify 
past mequities and its prior errors of inter- 
pretation when the case is fully presented 


in all of its aspects. [The End] 
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By JEROME L. TONER, O. S. B. 
Dean of Industrial Relations, 
St. Martin's College 


There Is No Defense of 


ky THE JULY, 1957 issue of this JourNAL, 
Mr. C. George Niebank, Jr., an attorney 
employed by the Santa Fe Railroad, com- 
mented on my article “Right-to-Work Laws: 
Public Frauds” in the March, 1957 issue. 
Mr. Niebank’s comments, which were sub- 
stantially rejected by the Supreme Court of 
the United States in the Hanson case’ not 
only challenged my statements, but also 
grossly misrepresented them and used ad 
hominem arguments. 

He accused me, in the company of “a 
number of misinformed but vocal theolo- 
gians who have undertaken to attack right- 
to-work laws as immoral and un-Christian 
invasions of the right of workers to organ- 
ize and bargain collectively,” of evaluating 
the right-to-work laws not on their merits 
but “on the identity of its proponents.” 


“Identity of Proponents’’ 


He said that “Father Toner’s attack on 
the NAM [National Association of Manu- 
facturers] presupposes that it is spearhead- 
ing an assumed drive of big employers to 
weaken unions through right-to-work laws.” 
While writing about the present “RTW 
Campaign: 1944-19??,” I did not mention 
nor refer to NAM, although I have all their 
literature that strongly endorses and sup- 
ports the RTW law drives. How could I 
“presuppose that NAM was spearheading 
an assumed drive of big [or little] employ- 
ers to weaken unions through right-to-work 


aws 


The record, moreover, shows that no- 
where in my article did I plead the cause 
of unionism. Neither did I say that RTW 
laws may or would weaken unions, while 
even proponents of the RTW laws fre- 
quently assert that the natural effect of 
RTW laws will be to weaken unions.” My 
whole article was based on the thesis of pre- 


serving the best of “the American free en- 
terprise capitalistic system” against the 
“dangerous form of creeping socialism— 
government control of business” by “so- 
called RTW laws which necessarily 
restrict and limit the rights of stockholders 
and their management employees and their 
legal representatives to enter into collective 
bargaining contracts that are mutually ben- 
eficial for making profits and protecting the 
common good and general welfare.” * Here 
I did not even mention that the “union” was 
a party to the collective bargaining contract. 
Mr. Niebank said: “While . | Father 
Toner] assumes that {the RTW laws] 
will ultimately wreck unions, he makes no 
case to that end and ignores the consider- 
able evidence to the contrary.”* (Italics 
supplied.) There is not a single word, state- 
ment, reference, indication nor assumption 
in my article for such a statement. Why 
should I attempt to make a case for some- 
thing I do not believe? If I have not indi- 
cated that RTW laws would weaken unions, 
why would I assume or believe that RTW 
laws would “wreck unions”? I also doubt 
that there is “consid«rable evidence” to in- 
dicate or prove that the principal object of 
the RTW laws is to strengthen unions. 
Commenting on my statement that “The 
RTW laws are fundamentally based upon 
the fraudulent assumption that there is some 
God-given natural unalienable constitutional 
right to work without becoming a legal mem- 
ber of a union as a condition of employment 
even when such membership is required by 
a legal collective bargaining contract that is 
mutually agreeable to the stockholders, man- 
agement, majority of the employees and 
their legal representative—the union” (italics 
supplied), Mr. Niebank said: “Father Toner 
himself assumes that management and unions 
can prescribe any conditions of employment 
they wish.” I am amazed that anyone could 


1 Brief of the Sandsberry petitioners as amici 
curiae, Supreme Court of the United States, 
October Term, 1955, No. 451, C. G. Niebank, Jr., 
et al., attorneys for Gulf, Colorado and Santa 
Fe Railway Company, et al. 

2‘‘In Defense of Right-to-Work Laws." 8 
Labor Law Journal 459, 460-461 (July, 1957). 
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* James R. Morris, Compulsory Union Mem- 
bership and Public Policy, p. 12. 

* Toner, “‘Right-to-W ork Laws: Public 
Frauds,"’ 8 Labor Law Journal 193, 200 (March, 
1957). 

’ Work cited at footnote 2, at p. 460. 
* Work cited at footnote 2. at p. 465. 
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The author strongly opposes the enactment of right-to-work laws 
by the states on the basis of morality and legality. 


This article 


constitutes a rejoinder to an article by C. George Niebank, Jr., 


which had criticized an earlier article prepared by Father Toner. 


come to such a conclusion from the above 
statement 

Mr, Niebank misquoted me when he said 
that I “[decry] the fact that a union has a 
‘legal duty to confer its benefits on or repre- 
sent or protect any person who does not join 
that association and pay dues to and abide 
by the constitution and bylaws of that asso- 
ciation or organization’.” ' 

Since it is mot a fact that any person has 
to jotm any union, how can Mr. Niebank 
claim that I “decry the fact”? All that I 
said is that the union has a strict duty to 
represent and protect nonunion and union 
employees equally and equitably. The rest 
of my statement was not made about unions 
but about any other nonunion voluntary asso- 
ciation or organisation. This is abundantly 
clear from the following statement: 

“Furthermore, the legal representative of 
the employees—the union—executing and 
enforcing that contract has a strict legal duty 
to represent and protect the nonunion and 
union employee equally and equitably. No 
other American citizen has any strict legal 
right to receive any benefits from any non- 
union voluntary association . . . —be it 
church, club, fraternal organization, busi- 
ness, social or charitable organization or 
association—has any /ega/l duty to confer its 
benefits on or represent or protect any per- 
son who does not jom that association and 
pay dues to and abide by the constitution 
and bylaws of that voluntary association or 
organization.” * 


Merits of Issue 


Now to the merits of Mr, Niebank’s arti- 
cle, for it does have some merit: It appears 


that I was in error when I stated that “the 
Fifth Amendment only restricts the actions 
ot the federal government and it is absolutely 
irrelevant to the private employment con- 
tracts mutually acceptable to employers and 
unions which provide for legal union-security 
clauses.”* However, Mr. Niebank was not 
correct when he said in this regard that 
“Father Toner forgot about the Hanson 
case, wherein, as mentioned previously, the 
Supreme Court ruled that a union shop 
agreement sanctioned by the Railway Labor 
Act involves governmental action and is sub- 
ject to the limitations of the Bill of Rights.” ” 


It must be recognized that if any “for- 
getting” was done regarding that statement, 
it was not done by me. On page 198 of my 
article | inserted: “Since this paper was 
written, the Supreme Court of the United 
States has given further refutation of the 
fraudulent claims of the RTW sponsors.” ™ 
It would be extremely difficult for me to 
forget what the Court had not yet said 


There was further evidence of “forgetting” 
when Mr. Nicbank argued that because “a 
union shop agreement sanctioned by the 
Railway Labor Act involves governmental 
action and is subject to the Bill of Rights,” 
it follows that “Logically, that holding 
should apply to collective agreements en- 
tered into by employers and unions operat- 
ing under the National Labor Relations 
Act.”" He appears to have forgotten as 
he logically argued in his amici curtae briet 
in the Hanson case, that “there is a clear 
distinction between a general requirement 
for collective bargaining on the one hand 
and a specific legalization of a particular 
objective of collective bargaining, like the 


union shop, on the other 


* Work cited at footnote 2, at p. 512. 

* Toner, work cited at footnote 4, at p. 200 
* Toner, work cited at footnote 4, at p. 196 
” Work cited at footnote 2, at p. 467. 

" Toner, work cited at footnote 4, at p. 198. 


Right-to-Work Laws 


* My article was written, save for the insert, 
on February 27, 1956. The Hanson opinion was 
delivered on May 21, 1956 

" Work cited at footnote 2, at p. 467. 

“ Brief cited at footnote 1, at p. 44 
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Mr. Niebank is not only “forgetful” but, 
it seems to me, logically and legally errant 
when he gives the following coup de grace 
to my “misinformed” and “closed-minded” 
presentation of the fraudulent propaganda 
of the RTW laws sponsors. 

Mr. Niebank said: 

“While neither management nor unions 
have any constitutional right to sign and 
enforce compulsory union membership con- 
tracts, the question still remains whether 
there is 2 right to work in the ordinary oc- 
cupations of life without joining or support- 
ing a union. In other words, is there a right 
to work without being a union member or 
contributor? 


“Decisions of the Supreme Court of the 
United States already cited attest that the 
Fifth and Fourteenth Amendments guar- 
antee a right to work in the ordinary occu- 
pations of life, and that that right is at the 
very least secured against imposition of un- 
reasonable, arbitrary or capricious condi- 
tions. . . . Union membership or support 
today is an unreasonable, arbitrary or ca- 
pricious condition of employment for the 
reason that—simply stated—it is wholly 
unnecessary to the growth of unions and 
the effectiveness of collective bargaining. 
Accordingly, the answer to the question 
whether there is a right to work without 
being a union member or supporter must be 
in the affirmative.”” (Italics supplied.) 


How was it possible for Mr. Niebank to 
say that “neither management nor unions 
have any constitutional right to sign and 
enforce compulsory union contracts” unless 
he forgot that he is the one who insisted 
that in the Hanson case “the Supreme Court 
ruled that a union shop agreement sanc- 
tioned by the Railway Labor Act involves 
governmental action and is subject to the 
limitations of the Bill of Rights.” ” 


Constitutional Rights 


Does not the Supreme Court clearly con- 
tradict Mr. Niebank in its Hanson case, 
where it held: “The enactment of the fed- 
eral statute authorizing union shop agree- 
ments is the governmental action on which 
the Constitution operates, though it takes 
a private agreement to invoke the federal 
sanction. 


“ 


.. A union agreement made pursuant 
to the Railway Labor Act has, therefore, 


the imprimatur of the federal law upon it 
and, by force of the Supremacy Clause of 
Article VI of the Constitution, could not 
be made illegal nor vitiated by any provi- 
sion of the iaws of a State.” ” 

In the Hanson case, the Court held that, 
by the power of the Railway Labor Act, 
Congress, in the exercise of constitutional 
power, struck down all RTW laws made by 
the states for railway employees and by the 
same constitutional power, through Section 
14(b) of the Taft-Hartley Act, struck up all 
state RTW laws—“the police power of a 
State to prohibit the union or the closed 
shop.” By that same constitutional power, 
the Court said that it held “that the require- 
ment for financial support of the collective- 
bargaining agency by all who receive the 
benefits of its work is within the power of 
Congress under the Commerce Clause and 
does not violate either the First or the Fifth 
Amendment.” <A _ categorical claim that 
“neither management nor unions have any 
constitutional right to sign and enforce com- 
pulsory union membership contracts , 
[requiring union support]” and that “union 

support today is an unreasonable, arbi- 
trary or capricious condition””™ is, to this 
layman’s mind, something more than for- 
getfulness. 


Right to Work Exercised 


In dealing with the right to work, I said: 
“This right to work, in order to obtain the 
means to support oneself and family, may 
be exercised or operated in two ways: in 
working for oneself or in working for some- 


one else. The so-called RTW laws are 
generally concerned only with the right to 
work that is exercised by working for some- 
one else. It is this right to be employed by 
some employer which is the specific and 
exclusive subject of this paper.” ” 

I made this distinction in an attempt to 
lend logic, clearness and incision to the dis- 
cussion. Since the immediate and direct 
object of the RTW laws is, according to 
Jonathan C. Gibson, vice president of the 
Santa Fe Railroad, “to restrict compulsory 
union membership agreements,” ™ it did not 
seem illogical to me to confine the discus- 
sion to the employer-employee compulsory 
union membership agreements. The same 
logic is found in Section 14(b) of the Taft- 
Hartley law that confines the RTW laws 
solely and exclusively to “agreements requir- 


* Work cited at footnote 2, at p. 466. 

* Work cited at footnote 2, at p. 467. 

" Railway Employees Department v. Hanson, 
30 LABOR Cases { 69.961, 351 U. S. 225, 232 
(1956). 
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ing membership in a labor organization as 
a condition of emp!oyment.” * 


Mr. Niebank would deny me the normal 
and ordinary privilege of making such a dis- 
tinction and definition of the right to work 
because he felt that it was “quite irrelevant 
to the problem and merely introduces an 
unnecessary element of confusion.” Neg- 
lecting or forgetting the principle of mayjort 
summae minor inest, he said that my “version 
of the right to work is quite different 
from the settled principle of American con- 
stitutional law " He then began the 
task of trying to establish the settled prin- 
ciple of American constitutional law that 
“constitutionally forbids state or federally 
sanctioned” * union shop contracts legally 
permitted and authorized by the Railway 
Labor Act and the Taft-Hartley law. 


Hughes's Right-to-Work Notations 


In an attempt to establish his right-to- 
work thesis, Mr. Niebank quoted the clas- 
sical right-to-work notations of Chief Justice 
Hughes in Truax v. Raich,” Justice Wenke 
in the Hanson case ™ and Justice Douglas in 
the Barsky case” 


Is it not more than paradoxical that an 
opinion like Hughes's in Truax, where the 
Court struck down an Arizona “act to pro- 
tect the citizens of the United States im their 
employment against noncitizens”™ (italics 
supplied), should be continuously proposed 
by the right-to-work advocates to establish 
“the settled principle of American constitu- 
tional law” that one has the right to work 
without being required to fulfill the condi- 
tions of a legal union-shop contract? 


Is it not also uniquely ironic that Chief 
Justice Hughes's classical right-to-work dec- 
laration, made in Truax v. Raich, which said 
that “it requires no argument to show that 
the right to work for a living in the common 
occupations of the community is of the very 
essence of the personal freedom and opportunity 
that it was the purpose of the [Fourteenth] 
Amendment to secure” ™ rests fundamentally 
on the much more profound definition, de- 
scription and specific decision on the right 
to work made by the Court earlier that 
same year in Justice Pitney’s opinion in 


‘oppage Vv Kansas 


em 


In Coppage v. Kansas, Justice Pitney’s de- 
cision rested squarely on the Truax doctrine 
affirming the “right fof Hedges] to 
work for a living [on the railroad] . . . the 
very essence of the personal freedom 
that it was the purpose of the [due-process 
clause of the] Fourteenth Amendment to 
secure” and not upon the equal-protection 
clause of the Fourteenth Amendment upon 
which Chief Justice Hughes’s decision in 
Truax v. Raich was based. 

To protect the so-called right to work, 
supposed to be afforded by the due-process 
clause of the Fourteenth Amendment, the 
State of Kansas passed a law in 1903 to 
outlaw the “yellow dog contract,” such as 
that which required—in the Coppage case 
Mr. Hedges, an employee of the St. Louis 
& San Francisco Railway Company, “to 
withdraw from the Switchmen’s Union while 
in the service of the Frisco Company.” 
Selieving that he had a constitutional and 
state-protected right to work without sign- 
ing a “yellow dog contract,” Hedges refused 
to sign the “yellow dog contract” and was 
summarily discharged. 

Justice Pitney, speaking for the Court, 
noted that “the 14th Amendment, in declar- 
ing that a state shall not ‘deprive any person 
of life, liberty, or property without due 
process of law’, gives to each of these an 
equal sanction; it recognizes ‘liberty’ and 
‘property’ as co-existent human rights " 
(Italics supplied.) Stating that “chief among 
. . . contracts [for the acquisition of prop- 
erty] is that of personal employment,” he 
held that “liberty of making contracts does 
not include a liberty to procure employment 
from an unwilling employer.” 

Yet, in spite of all this obiter dicta, 
which I had called “pious prattle and wish- 
ful writing about the right to work,”™ the 
Court considered that “substantial impair- 
ment of [the employer's] liberty in the 
long-established constitutional sense” would 
be effected unless the Kansas statute, out- 
lawing the “yellow dog contract,” that was 
“repugnant to the ‘due process’ clause of 
the 14th Amendment,” was made void." 
Therefore, the Court held the Kansas act 
outlawing the “yellow dog contract” to be 
void and repugnant to the due process clause 
of the Fourteenth Amendment. Hedges’ 
right to work was contingent upon the will 
of the employer 


2 49 Stat. 449, Sec. 14(b). 

2 Work cited at footnote 2, at pp. 462-464. 

= 239 U. S. 33, 41 (1915) 

* Hanson v. Union Pacific Railway Company, 
28 LABOR CASES { 69,322, 160 Neb. 669 (1955). 

*% Barsky v. Board of Regents of the Uni- 
versity of the State of New York, 347 U. S. 442, 
472 (1953). 
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Truax v. Raich 


The fundamental principle of law which 
struck down the Arizona statute, passed to 
protect the right of its United States citi- 
zens to work, was the Fourteenth Amend- 
ment’s prohibition to “deny to any person 
within its jurisdiction the equal protection 
of the laws”™ and not the due-process 
clause of the Fourteenth Amendment which 
is generally invoked to protect the right to 
work. “The main purpose of the statute,” 
said the Court, was discrimination “ ; 
simply because . [Mike Raich was] an 
alien.” The issue of the right to work was 
accidental. Had the statute concerned itself 
with education or dancing, the principle of 
law would have been the same. “Being law- 
fully an inhabitant of Arizona,” the Court 
held that “the complainant [ Mike 
Raich] was entitled under the 14th Amend- 
ment to the equal protection of its laws.” ™ 
Since “the equality clause of the Fourteenth 
Amendment does not apply to congressional 
but only state action” (7Truax v. Corrigan, 
257 U. S. 312 (1921)). it is not difficult to 
see why right-to-work advocates prefer 
state RTW laws. 


Contract “‘at Will’’ 


Mr. Niebank said that “no doubt unwit- 
tingly” I brought myself “into square con- 
flict with the Supreme Court of the United 
States” “ when I said: 

“Even after the employment contract is 
accepted, there ‘is no legal right to work. 
The vast majority of employment contracts 
are contracts af will, Under such employ- 
ment contracts the employer is free to fire 
the employee at any time with or without 
cause or notice.” 

In an attempt.to prove my unwittingness, 
Mr. Niebank said: “In Truax v. Raich, the 
Court specifically ruled that the fact that em- 
ployment may be ‘at will’ does not impair 
or affect the efficacy of one’s -right to work 
in the common occupations of life.” (Italics 
supplied. ) 

To prove that I did not unwittingly or 
otherwise bring myself squarely, obliquely 
or collaterally into conflict with the Su- 
preme Court in Truax v. Raich, may I spe- 
cifically quote what the Court noted and did 
not rule in the case? The Court said: “The 
fact that the employment is at the will of 
the parties, respectively, does not make it 
one at the will of others. The employee has 


manifest interest in the freedom of the em- 
ployer to exercise his judgment without 
illegal interference or compulsion and, by 
the weight of authority, the unjustified in- 
terference of third persons is actionable al- 
though the employment is at will.” (Italics 
supplied.) 

There is absolutely no conflict between 
that statement of the Court and my state- 
ment that when the employment contract 
is at will the so-called legal right to work 
does not limit the right of the employer to 
fire any employee with or without cause 
or notice. Any limitation put on that right 
of the employer comes from federal or 
state statute and not from the legal right 
to work. In the Truaxr case the employer 
did not want to fire the employee. The 
Nebraska statute, made to protect the con- 
Stitutional right to work of the citizens of 
Nebraska, was the unconstitutional third party 
interferer that was forcing the employer 
unwillingly to fire Mike Raich only because 
he was an alien. 


Fitness and Capacity 


In his article, Mr. Niebank stated that it 
would be helpful if I or any other opponent 
of the RTW laws would explain “the ‘ra- 
tional connection’ between union membership 
or support and one’s ‘fitness or capacity’ to 
engage in the ordinary occupations of life.”* 


My answer to this is twofold: 


First, as was stated in the Hanson case: 
“One would have to be blind to history to 
assert that trade unionism did not enhance 
and strengthen the right to work. ... To 
require, rather than to induce, the bene- 
ficiaries of trade unionism to contribute to 
its costs may not be the wisest course. 
But Congress might well believe that it 
would help insure the right to work on and 
along the arteries of interstate commerce.” 
(Italics supplied.) 


Second, I am opposed to “creeping so- 
cialism”—government telling’ stockholders, 
management, employees and their legal rep- 
resentative what they can and what they 
cannot put into a mutually satisfactory col- 
lective bargaining agreement. The common 
good and general welfare is naturally para 
mount to the individual good of the parties 
to the collective bargaining contract. Since 
“the choice of Congress of the union shop as 
a stabilizing force . . . [of industrial peace] 


“United States Constitution, Fourteenth 
Amendment. 
* Trauz v. Raich, cited at footnote 23, at p. 39. 


* Work cited at footnote 2, at p. 464. 
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seems to be an allowable one,” I am in- 
clined to agree that the “rational connection” 
and “fitness or capacity” of all employees 
working under a collective bargaining con- 
tract can best be determined in the Ameri- 
can free enterprise capitalistic system by 
the four parties making that contract. 


Lincoln Federal Union Case 


Commenting on my statement that the 
right to work is not absolute and that it is 
“always subject to the moral and legal 
rights of others and the common good safe- 
guarded by the state or federal law,” ” Mr. 
Niebank said: “At no point, however, does 

[Father Toner] undertake to estab- 
lish that ‘others’ actually have a ‘moral and 
legal’ right to force a man into a union or 
out of work. He could hardly do so in the 
face of the Lincoln Union case where 
it was held that there is no such right em- 
bodied in the Constitution.” ” 


Mr. Niebank misreads Lincoln Federal 
Union if he maintains that others—stock- 
holders, management, employees and their 
legal representative—do not actually have 
a “moral and legal” right to condition em- 
ployment on a legal union security contract 
He also misread Lincoln Union when he said 
that it “was settled by the Supreme Court 
in its Lincoln Union decision” that “neither 
workers nor unions have any constitutional 
right to insist that coworkers join [or sup- 
port] a union or be fired.” 


He reads much too much into Lincoln 
Federal Union. The Court was passing on 
“the constitutional principle that states have 
power to legislate against what are found 
to be injurious practices in their tmternal 
commercial and business affairs, so long as 
their laws do not run afoul of some specific 
federal constitutional prohibition, or of some 
valid federal law.”“ (Italics supplied.) The 
Court did not hold that there is “no right 
embodied in the constitution” for Congress, 
states or common law to permit all and any 
forms of union security contract—closed 
shop, union shop, preferential shop, mainte- 
nance of membership shop, or any of the 
various types of such shops. 

When I supported the statement that the 
Supreme Court of the United States has 
never “affirmed” that there is a constitu- 


tional right to work without being subjected 
to compulsory union membership imposed 
by a “legal” contract “mutually acceptable” 
to management and union by referring to 
the Colgate-Palmolive-Pect and Senn cases, 
Mr. Niebank made the following statement: 
The Colgate-Palmolive-P eet decision “has no 
constitutional implications.” “ Since Colgate- 
Palmolive-Peet dealt with the loss of the 
right to work union 
membership required under a valid union 
security contract made under the authori- 
zation of the constitutional Wagner Act, 
would it not seem—as Mr. Niebank had 
rightly argued previously—that the enact- 
ment of the federal statute authorizing 
union shop agreements is the governmental 
action on which the Constitution operates, 
though it takes a private agreement to in- 
voke the federal sanction?“ 


because of loss of 


When I cited the Senn case—where the 
Court considered peaceful picketing for the 
closed shop which would not permit Senn 
“to work in his with his own 
hands” as “not an unconstitutional end” “-- 
Mr. Niebank said the case was “sui generis 
and authority for very little.” He seemed 
to make the Court's decision of the consti- 
tutionality of compulsory union membership 
rest on the “necessity of the union’s” de- 
mand for the closed shop. He also made 
another, much more distinction 
when he maintained that the Court said: 
5 the annoyance to ... [Senn] of the 
picketing was not an invasion of a consti- 
tutional liberty and a ‘hoped-for’ job 
is not property secured by the Constitution. 
Right-to-work laws do not reach into the 
vague area in which Senn found himself 
They protect workers in present and pro- 
spective employment which would be theirs 
except for union interference in the form 
of compulsory union membership.”* (Italics 
supplied.) It is extremely difficult to see 
the distinction between the unconstitution- 
ality of a “hoped-for” job and the consti- 
tutionality of “prospective employment.” 


business 


specious, 


Free Riders 


Mr. Niebank wrote a long comment on 
my statements on, and the general problem 
of, “free riders.” He said that my “picture 
of the nonunion man’s enforceable 
right to the terms of any collective agree- 


legal 


* Railway Employees Department v. Hanson, 
cited at footnote 17, at p. 233. 

*” Work cited at footnote 4, at p. 195. 

” Work cited at footnote 2. at p. 466. 

“ Lincoln Federal Union v. Northwestern Iron 
@& Metal Company, 16 LABOR CASES ‘ 64,898, 335 
U. S. 525, 536 (1949) 
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ment secured by a union for the unit of 
workers involved is distorted.” He con- 
sidered that my “distortion” came from use 
of the word “right” and from saying that 
“free riders” have “legally hired [the union ] 
to represent and protect them.” “ 


Because the “nonunion man in a unit 
represented by a union has. . . no alterna- 
tive but to accept the terms of any agree- 
ment negotiated by the union,” Mr. Niebank 
holds: “It is hardly fair to say that he has 
a ‘right’ to those terms, for the use of the 
word ‘right’ implies a choice, and that the 
nonunion man does not have.” This is more 
than circuitous reasoning. Since the col- 
lective bargaining negotiations and the re- 
sultant mutually satisfactory agreement of 
the employer and union are legal, how 
can the nonunion man complain of loss ot 
“right” or complain of “injury”? It is 
common knowledge that “one has no con- 
stitutional right to a ‘remedy’ against the 
lawful conduct of another.” “ 


Mr. Niebank asks: “How can it be said 
that a man who votes against a union or 
for a different union has ‘hired’ the union 
selected by other workers in the unit? He 
is stuck with the victorious union whether 
he wants it or not.” * 


The answer to that is twofold. First, 
since there is no legal coercion, freedom is 
assumed. The employee who retains em- 
ployment after the effective date of a col- 
lective bargaining contract automatically and 
freely accepts and is bound by all the terms 
of the contract, even the implicit or ex- 
pressed term that he must Aire the union 
to represent and protect him. The fact that 
he was opposed to the union and prefers 
individual bargaining no more destroys his 
free choice of the union as his representative 
than if he remained working when the col- 
lective bargaining contract wage scale for 
his job gave him only half enough to pro- 
vide for the family living. In neither case 
does he get all wants, but in both cases he 
freely chooses the union and the wage, other- 
wise he would not be working under those 
terms. His right to work encompasses only 
the privilege to apply for a job and the 
right to accept or reject the moral and legal 
employment contract tendered. 


The Supreme Court asked and answered 
that same question in the J. J. Case decision 
in the same year that Florida passed the 
first RTW law—1944. There the Court said: 


“But it is urged that some employees may 
lose by the collective agreement, that an 
individual workman may sometimes have, 
or be capable of getting, better terms than 
those obtainable by the group and that his 
freedom of contract must be respected on 
that account.” 


With cool, clear logic, the Court said: 
“The workman is free, if he values his own 
bargaining position more than that of the 
group, to vote against representation; but 
the majority rules, and if it collectivizes the 
employment bargain, individual advantages 
or favors will generally in practice go in as 
a contribution to the collective result.” The 
Court also said: “The very purpose of pro- 
viding by statute for the collective agrec- 
ment is to supersede the terms of separate 
agreements of employees with terms which 
reflect the strength and bargaining power 
and serve the welfare of the group.” (Italics 
supplied.) 

Mr. Niebank asks if I have “forgotten 
that the unions themselves pressed Con- 
gress for the power to represent and bind 
all workers in a bargaining unit, including 
those who are members of a different union 
and those who are members of no union.” ™ 
The answer is “no,” even though Mr. Nie- 
bank did not substantiate his statement. 
I well remember that previous to the Wag- 
ner Act, which made the union the exclu- 
sive agent of all the employees covered by 
the contract, unions negotiated for members 
only, and would not permit those benefits 
to go to nonunion employees. I also re- 
member and know from personal experi- 
ence of more than 45 years as worker, union 
member and officer, member of manage- 
ment, employer and teacher of industria! 
relations that, before the Wagner Act’s legal 
obligation of the union to represent and 
protect all the workers under the contract, 
the welfare and rights of the nonunion em- 
ployees were not represented and protected 
by the union. In many cases, quite the con- 
trary was the case. 


Quid Pro Quo 


A strong but unacceptable defense of the 
“free rider” is made by Mr. Niebank. He 
maintains that the “free rider” “does not 
get something for nothing .... He pro- 
vides consideration in full measure in sur- 
rendering through the compulsion of the 
law the right to be represented by a union 


* Work cited at footnote 2, at p. 510. 

* Senn v. Tile Layers Protective Union, cited 
at footnote 44, at p. 483. 

* Work cited at footnote 2, at p. 510. . 
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of his own choice and his right to bargain 
for himself if he chooses.” 

Without overlooking the ultimate aim of 
this right-to-work philosophy—individual 
bargaining—the Supreme Court in the Radio 
Officers case in 1954 did not consider this 
loss of individual liberty as consideration in 
full (or any) measure. The Court stated 
that “the legislative history [of the Taft- 
Hartley law] clearly indicates that Con- 
gress intended to prevent utilization of 
union security agreements for any purpose 
other than to compel payment of union 
dues and fees. Thus Congress recognized the 
validity of unions’ concern about ‘free riders’, 
i. ¢., employees who receive the benefits of 
union representation but are unwilling to 
contribute their share of financial support 
to such union, and gave unions the power 
to contract to meet that problem while with- 
holding from unions the power to cause the 
discharge of employees for any other rea- 


son.” (Italics supplied.) 


Private Organizations 


In his defense of the “free riders,” Mr. 
Niebank asked: “Why should workers not 
be left their traditional freedom of choice 
in the matter of membership in private or- 
ganizations?” (Italics supplied.) He seems 
to have forgotten that earlier in his article, 
and elsewhere, he had argued that in the 
Hanson case “the Supreme Court ruled that 
a union shop agreement sanctioned by the 
Railway Labor Act [or the Taft-Hartley 
Act] involves governmental action,” * which 
thereby removes the union from the “pri- 
vate organization” classification 

In an attempt completely to eliminate the 
“anion as a private organisation” while act- 
ing as a legal representative of employees, 
Mr. Niebank said: “Of those agreements 
which do not fall within the Railway Labor 
Act or the National Labor Relations Act, 
many will fall within the protective frame- 
work of state legislation and, under the 


‘government’ of a ‘society of workers’. 


rationale of the Hanson case, will involve 
state governmental action and thereby the 
restrictions of the Fourteenth Amendment. 
Through this sifting process, t ts and will 
be difficult to unearth the purely private col- 
lective agreement immune from judicial review 
under the Bill of Rights and the Fourteenth 
Amendment " (Italics supplied.) 


“Money Only’ Membership 


Mr. Niebank said: “Union leaders and 
their advocates like Father Toner do not 
accept ... [the “money only”] theory of 
compulsory unionism because it is incon- 


sistent with their concept of a union as a 


This is just another groundless statement. 
Mr. Niebank did not, for he could not, refer 
to anything in my article that could be the 
authority for or source of such a conclusion. 
There is nothing to indicate or show that 
I am a “union leader advocate.” There is 
nothing to indicate or show that I am op- 
posed to requiring free riders to pay for 
representation. There is nothing to indi- 
cate or show that I consider a “union as 
a government of a society of workers.” 
These are all figments of Mr. Niebank’s 
imagination. Was it not Mr. Niebank who 
took me to task for forgetting that in “the 
Hanson case the Supreme Court ruled 
that a union shop agreement sanctioned by 
the Railway Labor Act involves govern- 
mental action,” which logically makes the 
union, a party to that contract, at least a 
quasi government? 

Mr. Niebank and the supporters of the 
RTW laws make, I believe, a fatal error 
and claim when they say that “Union 
support today is an unreasonable, arbi- 
trary or capricious condition of employ- 
ment .”™ He and they are confused, 
since the Court clearly cut “compulsory union 
membership” from the core of the right-to- 
work arguments. [The End] 


| ASIATIC LABOR DIRECTORY 


Nearly 1,600 labor organizations in 
| Asia and Australasia, claiming more 
| than 31,500,000 members, have been listed 
| in a new directory issued by the United 
| States Department of Labor. The new 
| Directory of Labor Organizations in 
| Asia and Australasia, prepared by the 
Office of International Labor Affairs, 


contains the best available information 
on the central labor organizations, their 
afhliates, and the major independent 
organizations in 55 countries and terri- 
tories in Asia, including the Middle and 
Near East, and Australasia. A chapter 
is devoted to each of the countries and 
territories. 


| 

" Radio Officers’ Union v. NLRB, 25 LABOR 
CaSEs 68,111, 347 U. S. 17, 41. 

*: Work cited at footnote 2, at p. 511. 


Right-to-Work Laws 


% Work cited at footnote 2, at p. 467. 
* Work cited at footnote 2, at p. 512. 
®% Work cited at footnote 2, at p. 466. 


573 


| 
| 
| 
| 
; | 
| 
| 
| 
| 
| 


Operating Under Right-to- 


It is the purpose of this article to show the impact that the 
right-to-work laws have had in the states where they have been 
enacted. In order to obtain statistical data, the author sent 
out questionnaires to the various state officials. Although he 
was unable to obtain all of the sought-after information, Pro- 
fessor Cohen did receive many helpful responses. On the basis 
of these he has been able to fashion some important conclusions. 


Sateen CONFINED to the South and to 
western agricultural states, the right- 
to-work issue has recently spread to the 
more highly industrialized areas. In 1957, 
Indiana became the first northern industrial 
state to enact right-to-work legislation. The 
issue is politically alive in California and 
Ohio at the present time and the battle may 
soon be joined in by a number of other 
states. At the national level more than a 
few suggestions have been made concerning 
a national right-to-work law. 


The eruption of the right-to-work ques- 
tion in the heavily industrialized areas has 
been, and will continue to be, a cause of 
intensive political controversy, since the 
political power of organized labor in these 
areas is substantial. Labor, furthermore, 
can depend upon a certain amount of influ- 
ential nonlabor support that was generally 
lacking in the earlier right-to-work fights. 


The growth of political controversy has 
been accompanied by a mountainous right- 
to-work literature that is almost exclusively 
polemical. The polemics are to be expected 
since the opponents and proponents of the 
laws are contending over what is, at bottom, 
a value judgment on the position of the 
labor union in our economic society. Efforts 
to embellish the philosophical arguments 
with factual data have been made by both 
labor and management spokesmen but, on 
the whole, these have been weak efforts. 
The main failing in this respect is that the 
resultants of many variables such as em- 
ployment, industrial location of business 
firms, number of work stoppages, and growth 
of union membership have been attributed 
to the single factor of the presence or ab- 
sence of a right-to-work law. 


In au effort to uncover some facts about 
the operaticn and the impact of right-to- 
work laws, a questionnaire was addressed to 
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the state chamber of commerce, the state 
labor federation, and the attorney general's 
office in each of the 18 states with right-to- 
work laws. Only a limited number of ques- 
tions were asked; although these dealt with 
broad topics, an attempt was made to im- 
press the respondents with the desire for 
specific responses. Questions were deliber- 
ately worded to forestall the submission of 
the usual contentious right-to-work litera- 
ture. (This effort was not totally successful. 
Total weight of combined labor and man- 
agement literature received from one state 
equaled 3.5 pounds.) 

In a statistical sense the responses were 
disappointing. Answers were received from 
nine management and eight labor officials. 
Unfortunately—and this must be a research 
curiosity—there was no state-by-state match- 
ing of returns. Thus, in the states where 
returns came from management spokesmen, 
no labor officials responded, and vice versa 
All the public officials made some sort of 
response, but these were generally cursory 
About half of the attorneys general refused 
to answer, holding that they were bound by 
law to give opinions only to specified public 
officers. 

Despite the gaps described above, the 
data in the opinion of this writer merit sum- 
marization. Since a number of the respond- 
ents attached a condition of confidence to 
their returns, the statements will be identi- 
fied only by, the type of organization of the 
respondent and by hroad geographical region. 
No attempt has beer: made to edit state- 
ments with questionable meanings. 


Responses by Labor Officials 


In your opinien have right-to-work laws 
eliminated close and union shops or do you 
believe that some closed and union shops con- 
tinue to exist? 
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Work Laws 


By SANFORD COHEN 


Associate Professor of Economics, 
Butler University 


Of the six labor officials who answered 
this question, two stated categorically that 
closed and union shops had been eliminated 
in their states. Three acknowledged the 
continued existence of union security ar- 
rangements in the following statements: 

“The union shop is eliminated in our 
state Some closed shop conditions con- 
tinue to exist but not in writing.” (State 
federation of labor, southern state.) 

“Yes we have many employers and unions 
that have the union shop even though it is 
not included in their contracts.” (State fed- 
eration of labor, western state.) 

“Personally I believe that there are sev- 
cral unions and employers operating a closed 
shop.” (State federation of labor, southern 
State.) 

In the sixth state, Indiana, union shops 
negotiated before the 1957 law continue to 
remain in force until the contracts expire. 
Thus, the law has not yet had its full impact 
in Indiana 


lf closed or union shops continue to exist, 
what arrangements make this possible? 


Understandably, labor union officials might 
be reluctant to answer such a question, and 
only four responses were submitted. It 
should be noted that no answer indicates 
that any particularly ingenious device is 
used to circumvent the law. The technique, 
according to these statements, is simply that 
of informal—and unwritten—understandings 


“We have many employers and unions 
that do have the union shop even though 
it is not included in their contracts. It is 
made possible for the simple reason that 
many employers find it much better to 
operate either completely union or com- 
pletely non-union in order to keep down 
haggling among employees.” (State federa- 
tion of labor, western state.) 

“Personally I believe that there are sev- 
eral unions and employers operating a closed 
shop, not necessarily with the intent of 
violating the law but in the building trades 
certain crafts are not available and there- 
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fore there is evidence of a closed shop in 
some cases.” (State federation of labor, 
southern state.) 


“Some closed shop conditions continue to 
exist but not in writing. Employers just 
continue to hire all union employees.” (State 
federation of labor, southern state.) 

“Because of the desire of a large number 
of employers, union shop conditions still 
prevail although they have no legal status.’ 
(State federation of labor, southern state.) 


Can you give any specific illustrations of 
how the law has affected industrial relations 
in your state? 

“We are beginning to see another effect 
on industrial relations that we dread. The law 
has eliminated any premium on responsible 
labor officials in negotiations. Negotiators 
are pressed to deliver to hold membership 
and we are already seeing some of the best 
leaders defeated in local union elections 
while the people who are willing to press 
just any demand are moving into positions 
of leadership.” (State federation of labor, 
southern state.) 

“We have had a series of cases growing 
out of this law. The most recent involved 
the Barber’s Union and the court held that 
the union could not picket for the purpose 
of advertising that a non-union shop was 
charging an unfair rate.” (State federation 
ot labor, southern state.) 

“Many plants in this state which were 
organized and had union security contracts 
and had gotten along well for a number of 
years have, since the passage of the so- 
called right to work laws, had trouble with 
management.” (State federation of labor, 
southern state.) 


“The law was used as a basis for an in- 
junction in a strike involving the Inter- 
national Woodworkers of America All 
pickets were removed from the plant for a 
period of two years before the State Su- 
preme Court finally ruled in favor of the 
union. However, you can no doubt imagine 
what happened to the strike of the union 
members during the two year period.” (State 
federation of labor, southern state.) 


“The right to work law has definitely 
stagnated industry in our state as this office 
has many. inquiries from employers who 
have enjoyed union relations to stay shy ot 
developing in our state.” (State federation 
of labor, western state.) 

In your opinion, has the law been effective 
in accomplishing its purpose? 
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Six labor officials answered this question 
with a vehement affirmative. The following 
was the only qualified response: 


“On the whole, the open shop law has not 
accomplished its purpose. The effect has 
been severe but the full impact of the law 
is just now beginning with our increasing 
unemployment.” 


In all cases, labor officials interpreted 
“purpose” to mean antiunion or antiworker 
in some respect. In no instance was the 
answer framed in terms of the official purpose: 
elimination of .union security arrangements. 


Responses 
by Management Spokesmen 


In your opinion have right-to-work laws 
eliminated closed and union shops or do you 
believe that some closed and union shops con- 
tinue to exist? 


Three of six management spokesmen who 
answered this question believed that their 
state laws had effectively eliminated union 
security arrangements. The others answered 
as follows: 


“The right to work lav has eliminated 
all closed and union shops in industry, trade, 
and retail service business. Some closed 
shops, closed unions (but no union shops) 
still exist in violation of both Taft-Hartley 
and the right to work law but these are lim- 
ited to heavy industry such as highway, big 
commercial building, the easy money fed- 
eral construction jobs and that sort of 
thing.” (Industrial relations council, western 
state.) 

“We do still have some closed shops. 
However, the union contracts in which 
these closed shops are operating are nego- 
tiated in other states and, of course, cannot 
be controlled «:nder our state right to work 
law.” (State chamber of commerce, south- 
ern state.) 

“Closed shops have been eliminated ex- 
cept that one might consider that there are 
closed shops in the building trades.” (City 
chamber of commerce, western state.) 

If closed or union shops continue to exist, 
what arrangements make this possible? 

“There is one instance I know of—where 
a job applicant fills out an application for a 
job and a union membership at the same 
time. If the applicant refuses to sign the 
union card, for some reason he never re- 
ceives a call. This is a case of management 
being in cahoots with the union and unless 
the individual is willing to go to the courts 
nothing can be done. Usually the individual 
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About 10 percent of the nation’s 
400,000 professional engineers and 
scientists are represented by un- 


ions, and three out of four of these 
(some 3,000) are dues-paying mem- 
bers.—Survey by the National So- 
ciety of Professional Engineers. 


is jobless and the costs involved are high.” 
(State chamber of commerce, southern state.) 


“These closed shop, closed union condi- 
tions exist by practice not by contract 
mostly because abcut five building trades 
unions have the contractors frightened into 
submission and a few believe it is a better 
way of doing business.” (Industrial rela- 
tions council, western state.) 

“Although labor contracts in the building 
trades do not have any mention of a closed 
shop it is usually the practice of contractors 
to rely upon the unions to supply their 
workers. Naturally the unions will supply 
only union members and, in effect, this 
might be considered a closed shop.” (State 
chamber of commerce, western state.) 


“We do not believe any union shops exist 
in hiding. In some instances employers 
who were operating under a union shop 
when this legislation was passed have not 
been chalienged by a worker on either side 
and where peaceful relations exist between 
management and employees it is possible 
there has been no change.” (State chamber 
of commerce, western state.) 

Can you give any specific illustrations of 
how the law has affected industrial relations 
in your state? 


“About years ago, a construction 
company had four nonunion men on a job. 
The union demanded that they join a union. 
The men refused. The union demanded the 
company discharge the men. The company 
offered them another job out of town. The 
men refused to go and were discharged. 
They brought a court action and were 
awarded a total of $8,000." (State chamber 
of commerce, southern state.) 


two 


“First let me say that several large cor- 
porations have located plants in our state 
and that one of the main reasons given was 
the right to work law. g2ve this rea- 
son when they first located here and 
will always look for right to work states 
when they consider locations—at least such 
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is the comment of their officials.” (Manu- 
facturers association, western state.) 

* president of Packing Com- 
pany, tells us the right to work law has a 
balancing effect on both union leaders and 
industry. When the union bosses get out of 
line, the union membership declines in the 
plant. When management gets out of line, 
the union membership builds up rapidly 
This is a healthy effect of balancing the 
control of union pressures from both man- 
agement and labor officials.” (Manufacturers 
association, western state.) 

“In some companies, the fact that union 
membership is optional has definitely en- 
couraged the union to do a better repre- 
sentation job and made them more sensitive 
to membership complaints. It has virtually 
eliminated organizational picketing which 
was a major reason for its adoption. In 
two or three cases that I know of, the em- 
ployees have all resigned from the union 
after a strike or a poor negotiating session. 
This is interpreted as a bad effect by some 
and a good effect by others. In any case 
it is true that union membership is more 
flexible since the law was adopted. 


“In bigger plants here such as .. ., the 
union shop contract had not been adopted 
so no appreciable change occurred except 
that the demand for compulsory union mem- 
bership is not made at every bargaining ses- 
sion. In other plants where they formerly 
had a union shop, the unions have to work 
a little to keep their membership up (as 
everyone else has to do).” (Industrial rela- 
tions council, western state.) 


“There have been two court decisions on 
the right to work law since it became effec- 
tive. In both cases, the district court issued 
an injunction against organizational picket- 
ing after a showing that the purpose of 
picketing was to coerce an employer to in 
turn coerce his employees into joiming a 
union. In at least two dozen other cases, 
the threat of litigation has induced various 
unions to abandon organizational picketing 
or boycotting.” (Industrial relations council, 
western state.) 

“The right to work law is a deterrent to 
industrial disputes because it eliminates the 
question of the closed shop from any labor 
agreements. The elimination of this one 
subject of controversy tends to make bar- 
gaining a bit easier.” (Chamber of com- 
merce, western state.) 

In your opinion has the law been effective 
in accomplishing its purpose? 

Management spokesmen in five states an- 
swered this question and all indicated that 
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America's municipalities collected 
$5.8 billion in taxes in fiscal 1957, 
but at the same time their indebted- 
ness soared to $18.8 billion—an 11 
per cent increase in one year. 


the law has been effective. A few made 
additional comments: 


“Yes—we are continually seeking to get 
the cooperation of management—when we 
have that it works.” (State chamber of com- 
merce, southern state.) 


“We believe that generally the right t 
work law has been effective for the pur- 
poses for which it was enacted. It has not 
stifled the growth of organized labor nor 
was it intended to do so.” (State chamber 
of commerce, southern state.) 


Responses by Public Officials 


As noted above, responses by public offi- 
cials were spotty and incomplete. The at- 
torneys general who submitted incomplete 
data usually explained the gap by noting 
that their offices had no information about 
the questions posed. A few of the attorneys 
general passed the questionnaires on to 
other public officials, but even in these cases 
the responses were incomplete. 


The tenor of the responses of the public 
officials contrasted sharply with the others. 
Whereas the private replies were conten- 
tious and, in some cases, aggressive, the 
public officials gave little indication that the 
law was controversial. Statements sub- 
mitted by the public officials are listed 
below. 


In your opinion has the right to work lax 
eliminated closed and union shop conditions 
or do some continue to exist? 


Public officials in four states indicated the 
probability that some union security ar- 
rangements exist within their states. 

“From information and rumors, I believe 
that closed shops still exist in the building 
trades. However, it should be stated that 
apparently management or employers prefer 
to have the building trades just as they now 
operate because there is a guarantee that 
the employees furnished are experienced 
and skilled men. I believe that the right to 
work statute has been effective except in 
the instances mentioned above. This office 
has previously ruled that a voluntary and 
mutually agreeable checkoff is permissible 
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and this ruling seemed to take care of what 
was regarded as a vital issue.” (Depart- 
ment of justice, southern state.) 


“You ask what arrangements have made 
union security conditions possible. If con- 
ditions are agreeable to both parties, no 
other arrangements are necessary.” (De- 
partment of labor, southern state.) 


“I believe some union shops stil] exist 
because of close cooperation between union 
and employer.” (Department of agriculture 
and labor, southern state.) 


The miscellaneous comments listed below 
all minimize the importance of right-to- 
work legislation: 


“The Act has not caused too many diffi- 
culties in our state or we certainly would 
have heard more about it.” (Department of 
justice, southern state.) 


“Apparently, as far as we have been able 
to determine, there has been very little 
interest cn the part of the public concerning 
this law, neither has labor or management 
expressed a great deal of concern either 
way.” (Bureau of labor statistics, southern 
state.) 

“The law has been quietly administered 
and has presented no problems that we 
know about.” (Department of labor, south- 
ern state.) 

The most surprising response was the fol- 
lowing, submitted by a public official in a 
southern state: 

“T am not sure I know what the purpose 
of the law was. I am sure no widespread 
good has been accomplished by the law.” 


Summary 


Labor and management officials who have 
lived with right-to-work legislation have 
apparently lost none of their original feel- 
ings of hostility toward, or approbation of 
union security limitation. In no case did a 
labor official admit that the law may have 
accomplished some good while no manage- 
ment official conceded that the law was 
poor public policy in some respect. The 
conclusion that may be drawn is that the 
right-to-work issue, whatever its effect upon 
industrial relations, will continue to be po- 
litically controversial. Insofar as state fed- 
eration of labor officials are concerned, the 
passage of time has witnessed little philo- 
sophical adjustment to the fact of a right- 
to-work law. 

In their responses, labor, management 
and public officials identified about 30 court 
decisions concerned with right-to-work mat- 
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Nonfarm housing starts rose more 
than seasonally to 115,000 in June, 
with gains in both private and pub- 
lic housing. 

—United States Department of Labor 


ters and hinted at the existence of many 
more. A check on these decisions indicated 
that the phase of constitutional testing has 
passed and that a new phase of court inter- 
pretation has begun. Most of the recent 
decisions have been concerned with matters 
such as the legality of union pressure tech- 
niques when a dispute involves union security 
in some way. It seems safe to forecast a 
period of extended litigation over the pre- 
cise meaning of right-to-work legislation 
Cases involving organizational picketing are 
quite likely to increase in frequency. 


The responses indicate that right-to-work 
laws have reduced union security arrange- 
ments by a very substantial amount. The 
major exception has been the closed shops 
in the building trades which have apparently 
hung on despite Taft-Hartley as well as the 
right-to-work proscriptions. Whether this situ- 
ation will continue in the face of the Brown- 
Olds remedy promulgated by the National 
Labor Relations Board remains to be seen. 
Apart from the building trades, some union 
security conditions continue to exist, mostly 
as a result of informal agreements but 
occasionally as a result of devices contrived 
by labor and sanctioned by management. 

On the basis of the answers submitted, it 
is not possible to make a summary judg- 
ment of the impact of right-to-work laws 
on industrial relations. The general union 
attitude is that the laws have weakened the 
union as an institution, weakened union 
bargaining strength and caused a deteriora- 
tion in the state of labor-management rela- 
tions. Management spokesmen believe, gen- 
erally, that the laws have attracted industry 
to their states; have removed a _ contro- 
versial issue from bargaining; and have not 
had the dire consequences anticipated by 
opponents of them. It is significant that 
almost all union examples of the impact of 
the law described hardships worked upon 
union and worker. Management examples, 
on the other hand, pictured the correction 
of abuses and employment improvements 
for individual workers. Experience with 
right-to-work legislation, in short, has re- 
sulted in no modification of attitudes on the 
part of either labor or management. 


[The End] 
August, 1958 @ Labor Law Journal 
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The Agency Shop 


v. the Right-to-Work Law 


By GEORGE ROSE, Indianapolis Attorney 


An important decision in Indiana established the validity of 
agency-shop contracts even though the state has a right-to- 


work law. The law was interpreted as prohibiting only contracts 
which require membership in a union. Mr. Rose analyzes the case 


and discusses the distinctions between union and agency shops. 


TNDER SECTION 14(b) of the Labor 

Management Relations Act,’ Congress 
yielded to the states the authority to ban 
union shop agreements, saying 


“Nothing in this Act shall be construed 
as authorizing the execution or application 
of agreements requiring membership in a 
labor organization as a condition of employ- 
ment in any State or Territory in which 
such execution or application is prohibited 
by State or Territorial law.” 


It is by virtue of this provision that states 
are able to enact right-to-work laws, which 
escape the condemnation of the courts under 
federal pre-emption theories. This provision 
is paramount to Section 8(a)(3) of that act, 
which states “That nothing in this Act, or 
in any other statute of the United States, 
shall preclude an employer from making an 
agreement with a labor organization 
to require as a condition of employment 
membership therein on or after the thirtieth 
day following the beginning of such em- 
ployment or the effective date of such agree- 
ment, whichever is later,” and the final 
proviso, which states “That no employer 
shall justify any discrimination against an 
employee for nonmembership in a labor 
organization (B) if he has reasonable 
grounds for believing that membership was 
denied or terminated for reasons other than 
the failure of the employee to tender the 
periodic dues and the initiation fees uni- 
formly required as a condition of acquiring 
or retaining membership.” 


At the same time let us compare this with 
the union shop amendment ’* to the Railway 
Labor Act, which permits carriers and 
unions to enter into agreements, 45 
USC Section 152, Eleventh, states that carriers 
and labor organizations shall be permitted 
“(a) to make agreements, requiring [that] 
all employees shall become members of the 
labor organization Provided, That no 
such agreement shall require such condition 
of employment with respect to employees 

to whom membership was denied or 
terminated for any other than the 
failure of the employee to tender the peri- 
odic dues, initiation fees, and 
(not including fines and penalties) uniformly 
required as a condition of acquiring or re- 
taining membership.” 


such 


reason 


assessments 


From this language it is apparent that 
the authority granted under these sections 
of the Labor Management Relations Act 
and the Railway Labor Act is not primarily 
to compel membership in the union, but to 
permit the unions to require employees to 
pay dues and initiation fees to support the 
union. This is made clear by the United States 
Supreme Court in Radio Officers Union <z 
NLRB} where the Court said, at page 41 
“Congress intended to prevent the utiliza- 
tion of union security agreements for any 
purpose other than to compel payment of 
union dues and fees.” It said, again at page 41 


“Thus Congress recognized the validity 
of unions’ concern about ‘free riders’, i.e., 
employees who receive the benefits of union 


461 Stat. 136 and following. 29 USC Secs. 
141-197. 
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? Pub. L. 914, 8ist Cong., 2d Sess. (1951). 
2 347 U. S. 17 (1954). 
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In Russian money today, the aver- 
age Soviet factory hand must work 
three hours to earn one dozen eggs. 
Translated into American wages, this 
means that eggs in Moscow are sell- 
ing at $6.30 a dozen in New York 
equivalent.—Lawrence Sullivan, co- 
ordinator of information, United 
States House of Representatives. 


representation but are unwilling to con- 
tribute their share of financial support to 
such union, and gave unions the power to 
contract to meet that problem while with- 
holding from unions the power to cause the 
discharge of employees for any other reason.” 


In Union Starch & Refining Company v. 
NLRB; employees who had offered to pay 
their dues and fees were rejected by the 
union because they were unwilling to take 
the obligation of membership, and their 
discharge was required. The Seventh Cir- 
cuit upheld the NLRB in ruling that the 
discharge was wrongful because if a union 
“imposes any other qualifications and con- 
ditions for membership with which he is 
unwilling to comply, such an employee may 
not be entitled to membership, but he is 
entitled to keep his job.” 


The court said: 


“We agree that the Union had the right, 
under the statute here involved, to prescribe 
non-discriminatory terms and conditions for 
acquiring membership in the Union, but we 
are unable to agree that it may adopt a rule 
that requires the discharge of an employee 
for reasons other than the failure of the em- 
ployee to tender the periodic dues and ini- 
tiation fees.” 


Likewise, under the Railway Labor Act, 
the United States Supreme Court in Penn- 
sylvania Railroad Company v. Rychlik*® said 
at page 489: 


“Until 1951, the Railway Labor Act did 
not permit union-shop contracts in the in- 
dustry. In that year the Congress, per- 
suaded by the established unions that it is 
unfair to allow non-union employees to enjoy 
benefits obtained by the union’s efforts in 
collective bargaining without paying any of 
the costs, passed Section 2, Eleventh of the 
Act, which authorized the union shop.” 


Similarly, the Court in Railway Employees’ 
Department v. Hanson;* in discussing the 
union shop amendment which the Nebraska 
Supreme Court’ held was violative of con- 
stitutional rights in requiring union membership 
in conflict with the Nebraska right-to-work 
law, said (quoting from the hearings on that 
amendment): 


“While nonunion members got the bene- 
fits of the collective bargaining of the unions, 
they bore ‘no share of the cost of obtaining 
such benefits’. As Senator Hill, who 
managed the bill on the floor of the Senate 
said, “The question in this instance is whether 
those who enjoy the fruits and the benefits 
of the unions should make a fair contribu- 
tion to the support of the unions.’” 


Then, in closing, upholding the constitu- 
tionality of the amendment, the Court said: 


“We only hold that the requirement for 
financial support of the collective bargain- 
ing agency by all who receive the benefits of 
its work is within the power of Congress 
under the Commerce Clause and does not vio- 
late either the First or the Fifth Amendment.” 


It is clear from these decisions construing 
these statutes that Congress intended that 
anyone who paid the required initiation fees 
and dues fulfilled his obligation under a 
union shop contract, and that the union 
could not require any other act which is 
usually required prior to becoming a mem- 
ber. Since, therefore, the payment of dues 
and fees is the support of the union sought 
under union security agreements, and not 
actual membership, and that is the extent 
of acts permitted by Congress to the unions 
to require, it appears rather unrealistic for 
the unions to contend that entering into a 
so-called “agency shop” agreement, whereby 
employees are not required to join the union 
but to pay dues and fees to the union, is not 
a violation of the right-to-work laws. 


In the rather lengthy decision of the 
Indiana Lake County Superior Court in 
Meade Electric Company v. Hagberg,” where 
an injunction was sought against the union’s 
demands that the employer enter into an 
“agency shop” agreement, the court dis- 
cussed the right-to-work law, praised the 
union shop and denied the injunction. 


The court raised the question as to whether 
the proposed “agency shop” agreement vio- 
lated the provisions of the right-to-work 
law,” discussing the provisions of the Labor 
Management Relations Act quoted above. 


F. (2d) 1008 (1951). 

5 352 U. S. 480 (1957). 

* 351 U. S. 225 (1956). 

* 160 Neb. 669, 71 N. W. (2d) 526. 
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* Indiana, Superior Court, Lake County, No. 


158-121, May 19, 1958. 
* Ch. 19, Acts 1957, Indiana General Assembly. 
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The volume of world industrial pro- 
duction, excluding the Iron Curtain 
countries and Red China, increased 
18 per cent in the 1953-1957 
period, reaching a record high last 
year despite a fourth-quarter dip 
in the United States and in Canada, 
according to data recently compiled 
by the United Nations. 


The court said that in view of Section 14(b) 
permitting right-to-work laws, a union and 
employer would be guilty of unfair labor 
practices under Section 8(a) (3) and (b) (2) if 
they entered into such an agreement. That 
is not our question here. In ceding to the 
states the right to enact right-to-work laws, 
Congress ceded authority that the NLRB 
might have had to the state courts to 
process violations of such laws. There 
would be little point in permitting the states 
to enact such laws if they could not be 
enforced by the states. Moreover, Congress 
did not empower the NLRB to process vio- 
lations of state laws, but only certain unfair 
labor practices. 


The court, after considering recent de- 
velopments in the doctrine of federal pre- 
emption, pointed out differences in various 
right-to-work laws—that some forbade the 
requirement for the payment of any dues, 
fees, etc., while the Indiana law does not. 
The court then assumed that because the 
general assembly did not include this re- 
quirement as a condition (as is done in 
some of the other statutes), it did not intend 
to ban such arrangements for payment of 
dues. The court ignored the fact that (1) 
the Indiana general assembly must be con- 
sidered to have been aware of existing laws 
and decisions, as quoted above, and (2) that 
the courts have considered these require- 
ments for the payment of dues and fees as 
a compliance with a provision requiring 
union membership, since under a union 
shop provision, payment of dues and fees 
was all that could be required, and such 
payment as here was therefore banned. Thus 
the general assembly decided that it was 
unnecessary to include such an explicit pro- 
vision. If all that is desired under a union 
shop contract is financial support, an agree- 
ment such as is here provided obtained the 
same result, and there would have been no 
difference. Many of those opposed to the 
requirement of union membership are op- 
posed because of the use of their money 
to support programs or to back political 


Agency Shop 


candidates they do not wish to support. Con- 
sequently, the freedom from such compul- 
sion to join the union is lost if they still 
must support it, regardless of whether ac- 
tual membership is assumed. Therefore, it 
is the dues and fees which are the essential 
elements. This is recognized in the union 
arguments against the right-to-work laws 
and in the support of the union shop (which 
the court here voiced) that it is unfair for 
the employees to receive the alleged bene- 
fits of union membership without paying 
for them. 


The court quoted from the opinion of the 
Attorney General of Nevada, who said that 
a proposed “agency shop” contract was 
lawful under the Nevada statute because 
such a clause did not require an employee 
to join or maintain his membership. We 
must ask here how an employee main- 
tains his membership except by paying dues. 
The member is quickly delinquent and ex- 
pelled if he fails to pay his dues, and under 
a union shop contract would lose his job. 
Under the “agency shop” contract, he would 
likewise lose his job if he became delinquent. 
The court also quoted from the opinion of 
the Attorney General of North Dakota, up- 
holding the “agency shop,” because the em- 
ployee “is placed on an equal footing with 
the union members in consideration of the 
payment of the fee.” This justification is a 
little difficult to fathom as the North Da- 
kota provisions say that no person’s rights 
shall be abridged because of membership or 
nonmembership, while under the Labor 
Management Relations Act, the majority 
representative is the representative of all in 
the bargaining unit, and the majority rep- 
resentative may not discriminate against 
any one. 

It is interesting to note that after the dis- 
cussion of these opinions, the court pointed 
out that of four states mentioned, only one 
had a specific provision against requiring 
payment of dues. Consequently, this seems 
to nullify the court’s comment that the gen- 
eral assembly omitted reference to this re- 
quirement, after considering other statutes, 
because it did not intend to ban the require- 
ment of payment of dues without membership 


The court observed that the “agency 
shop” clause does not require membership, 
but it does require financial support, and 
said that when read with the other provisions 
“makes it extremely clear that this ‘agency 
shop’ clause is not a union security clause 
but would be best termed an equal and fair 
representation provision because the clause 
deals merely with the payment of financial 
items paid by members of the union and to 
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the extent that the non-members not only 
receive but are entitled to fair and equal 
representation under the Taft-Hartley Law, 
then it would seem fair that they all pay 
their just and fair burden.” 


The fact that the section stated that it is 
not a union security requirement, is purely 
self-serving, and must be disregarded when 
the other provisions show that financial support 
is compelled as under a union shop contract. 
The court overlooked the fact that the unions 
demanded that the original National Labor 
Relations Act” make the majority repre- 
sentative the exclusive representative, de- 
priving the nonunion or minority union 
member of his rights to bargain with his 
employer. It was purely a_ self-defense 
measure as the union leaders realized that 
if the minority members were permitted 
to bargain, too, the majority representative 
could easily be destroyed. Therefore, ‘since 
they have sought this “burden,” they should 
not complain that they have it. This is an 
argument frequently employed by the 
unions in demanding the union shop, but is 
insincere as they neglect to mention that 
they demanded that the nonmember ' be 
deprived of his rights,” and that he is forced 
by law to depend upon the bargaining of the 
majority representative.” 


The court sought to refute the claim that 
there is little difference between requiring 
that an employee join the union and pay his 
dues and such an “agency shop” clause requir- 
ing only that he pay his dues. There is, of 
course, a difference, in that the employee 
does not have to join an organization which 
he rejects. However, he also is opposed to 
joining it and paying dues, because of the 
things it advocates and supports. If he has 
to pay dues without having to join, while 
he is freed from distasteful membership, 
nevertheless, he is being forced to contrib- 
ute substantially to further distasteful and 
objectionable aims. 


The court rejected the plaintiff's view 
that under the clauses of Section 8(a)(3) and 
(b)(2), permitting compulsory membership 
(that is, the union shop) with the payment 
of dues, and the payment of dues under the 
agency shop were synonymous, because 
payment of dues and fees were all that was 
required in either situation. There the court 
is mistaken about the law, as pointed out 
above. To say that if the union rejects an 
employee, he may not be discharged, does 
not mean that “under a union shop clause 
requiring membership in a union, an indi- 


vidual is free to reject such membership. 
He, in fact, must join in order to retain his 
employment and, having joined, the only 
discipline which he may be exposed to is 
the payment of the dues—assuming the ini- 
tiation fee has been paid.” 


Under the Radio O fficers case and the Union 
Starch & Refining Company case, cited above, 
the courts stated strongly that as to the actual 
matter of requiring membership, and not after 
one has acquired membership, “the only dis- 
cipline which he may be exposed to is the 
payment of dues” and initiation fees. More- 
over, the lower court in its explanation re- 
vealed the identity of the two requirements 
—the payment of dues and fees. 


The court then discussed a man’s freedom 
to join or not join an organization, and then 
said that if he accepts benefits, his personal 
freedom has its limits. Here, the court dis- 
regarded the fact that when a man goes to 
work with an employer who finds him sat- 
isfactory and is willing to employ him, 
to compel him to join a union because a 
union succeeds in winning the majority rep- 
resentation, contrary to his wishes — the 
union being unable to persuade him as to 
the advantages of union membership — is 
a different situation than when the union 
proceeds to use threats and coercion upon 
the employer to force it to use its power of 
discharge to compel the worker to join. 
The man’s freedom is nullified. Further- 
more, the court again ignores the fact that 
the union has demanded these rights of 
representation, and the employee is not al- 
lowed to bargain for his own benefits. 


The court, in closing its discussion of the 
agency shop, says that the distinction be- 
tween the agency shop and the union shop 
is that “under a union shop agreement, in 
order to work he must stand ready to accept 
the membership and, of course, this was the 
type of compulsion complained of by Sena- 
tor Donnell; that irrespective of whether or 
not all that was required of an individual 
regarding retaining membership was the 
payment of dues, the individual in the first 
instance must make application for member- 
ship.” 


This view is directly in conflict with the 
United States Supreme Court, in the cases 
cited above, where it said: “Congress in- 
tended to prevent the utilization of union 
security agreements for any purpose other 
than to compel payment of dues and fees.’ 


(Continued on page 602) 


» 49 Stat. 449 (1935), 29 USC Sec. 151 (1946). 
" Legislative History of NLRA, pp. 2674-2680. 


® 29 USC Sec. 149(a). 
#8 See case cited at footnote 3. 
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Right-to-Work Progress 
and Prospects in 1958 


By W. R. BROWN 


The present status of the campaigns to secure right-to-work 
legislation is reviewed in this article. Initiative petitions 
have been used successfully in several states as a means of 
placing the right-to-work issue on the ballots in November. 


HE USE of initiative petitions in six 

states (California, Colorado, Idaho, Mon- 
tana, Ohio and Washington) to get right- 
to-work constitutional amendments or laws 
is the year’s most significant development 
in the right-to-work field. 


lf either California or Ohio should suc- 
ceed in getting right-to-work amendments 
by initiative petitions, other states, including 
Missouri, can be expected to use this pro- 
cedure. [Editor’s note: Since this paper was 
prepared, ample signatures have been ob- 
tained in California to qualify the right-to- 
work initiative petition.] There are 14 states 
that provide for amending their constitu- 
tions by initiative petitions, according to the 
1958-1959 The Book of States. Five of these 
14 states already have right-to-work provi- 
sions and four others (California, Colorado, 
Idaho and Ohio) are circulating petitions 
this year. This leaves Massachusetts, Michi- 
gan, Oklahoma, Oregon and Missouri where 
petition campaigns for constitutional amend- 
ments can be expected if the current petition 
efforts are successtul to any great extent. 


In addition to the 14 states that permit 
the use of initiative petitions for constitu- 
tional amendments, there are at least five 
that provide for initiative petition on stat- 
utes only, two of which already have right- 


. to-work laws. Washington is trying this 


route again this vear after a defeat at the 
polls in 1956, but with the added impetus 
of the revelations of the McClellan Commit- 
tee concerning the Teamsters in that area. 
{Editor's note: More than enough signa- 
tures have been received in Washington, 
but it will take a while to check the sig- 
natures against voters’ registration cards.] 


Right-to-Work Progress 


Montana, like Washington, is using a mail 
procedure to obtain signatures on their 
petitions, but this relatively simple method 
probably is not legally permissible in most 
initiative petition states. [Editor’s note: 
Backers of the right-to-work amendments 
in Montana failed to obtain enough signa- 
tures by the July 5 deadline. ] 

Prospects for ultimate success appear better 
in Ohio than California despite gubernatorial 
candidate Knowland’s support of right-to- 
work measures. Ohio seems to have a bet- 
ter co-ordinated campaign under way than 
California due largely to the strong leader- 
ship of the Ohio Chamber of Commerce. 

All six states with current petition cam- 
paigns underway have broad-based right- 
to-work committees. Ohio has both a Labor 
Committee for Right-to-Work with union 
member officers and the Ohioans for Right- 
to-Work backed by business, farm, profes- 
sional and women’s groups. 

In California the right-to-work petition 
bearers had to get a 40-day extension be- 
yond the initial April 28 deadline in an 
attempt to get sufficient signatures. This 
job was made more difficult by the union 
tactic of hiring the biggest petition circu- 
lating organization to file a tax petition for 
them which was done by the April 28 dead- 
line. This tax petition tactic has had the 
effect of dividing the attention of right-to- 
work supporters since the California State 
Chamber of Commerce, for example, is go- 
ing all out against the tax petition 

Chances for right-to-work measures going 
on ballots appear good in Colorado, Idaho 
and Washington, but the outcome of the 
elections won't be known until November. 
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Mr. Brown is research director of 
the Missouri State Chamber of Com- 
merce. He presented this paper at 
a national right-to-work workshop 
cosponsored by the Chamber of 
Commerce of the United States and 
the Missouri State Chamber of Com- 
merce. The workshop was held in 
St. Louis on June 3, 1958. 


[Editor’s note: Sufficient signatures were 
received in Idaho and Colorado. In Ohio 
the deadline is August 5 for the collecting 
of signatures. 


Referendum Use Possible 
in Many States 


For the majority of states that don’t have 
initiative petition provisions the next best 
bet for right-to-work measures would seem 
to be a referendum whereby the legislature 
“let’s the people decide.” 

This is the most common method for 
amending state constitutions, but its pos- 
sibilities are limited by the fact that about 
28 states require a two-thirds or three-fifths 
vote by the legislature for submission of a 
constitutional amendment to the voters. Even 
if only a majority vote is required, it is not 
always easy—especially if the committees 
are stacked against right-to-work measures 
as in Missouri. 

Nevertheless, a two-thirds vote was ob- 
tained in the Kansas Legislature last year 
and so a constitutional amendment is sched- 
uled to be submitted to the voters in 
November. A union stimulated court chal- 
lenge appears likely in Kansas, however, 
as a result of an unfavorable attorney gen- 
eral’s opinion on the technical validity of 
the amendment title. [Editor’s note: The 
Kansas Supreme Court has resolved the 
legal doubt concerning the right-to-work 
referendum by ruling that the full consti- 
tutional amendment shall be printed on the 
ballot in November without the title which 
was challenged by the Kansas Attorney 
General. ] 

Court action can be used by both sides 
though. In Nevada the Citizens Committee 
is attempting to keep another union repeal 
measure off the ballot by showing the 
courts that the petition has insufficient valid 
signatures. 

In Delaware a referendum amendment is 
being proposed to a right-to-work bill 
pending in the general assembly. 
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Few Legislatures in Session in 1958 


There has been little action in state legis- 
latures on right-to-work measures this year 
because only about a dozen legislatures 
were scheduled to meet in regular session 
and five of the states with sessions already 
have right-to-work provisions. 

However, a right-to-work bill did fail in 
the Kentucky Legislature when it was ma- 
neuvered back to committee. In Louisiana, 
where the legislature convened on May 12, 
it appears doubtful that there will be action 
on right-to-work measures this year since 
the governor has promised to veto any 
right-to-work legislation. 

The Maryland Right-to-Work Committee 
is concentrating on getting legislators favor- 
able to right-to-work measures elected, while 
in Indiana a right-to-work committee is 
working to see that legislators who sup- 
ported the right-to-work bill in the legis- 
lature last year are re-elected in the face 
of a strong union campaign to purge them. 


Prospects for National Law 
or Constitutional Amendment 


What are the prospects for obtaining 
universal protection of the right to work 
within the foreseeable future ? 

Eighteen states now have right-to-work 
provisions. The maximum number that could 
theoretically be added by initiative petition 
is 12. This leaves 18 states where action 
by the legislature, either directly or by ref- 
erendum, or Congressional action will be 
necessary to protect the right to work. At 
least nine of these 18 states are highly in- 
dustrialized where the possibility of favor- 
able legislative action would seem to be 
remote. Thus, their only real hope would 
seem to be a national right-to-work law 
or Constitutional amendment. Some right- 
to-work proponents prefer to aim for a 
Constitutional amendment by first getting 
three-fourths of the states into the right- 
to-work column, since a statute could be 
repealed ‘he next session after it was en- 
acted. However, even if right-to-work meas- 
ures were obtained in the required 36 states, 
it would not mean that these state legis- 
latures would ratify a national right-to-work 
amendment, since in many states right-to- 
work measures have been and will be voted 
upon by the people—not by the legislatures 
—and the make-up of legislative bodies 
changes every election. Even if the alter- 
nate procedures of ratification by state 
conventions were to be tried, the state 
legislatures would control their make-up. 
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However, the biggest obstacle to a right- 
to-work Constitutional amendment would 
be to get two-thirds of both houses of Con- 
gress to propose it for state ratification. The 
alternative procedure of getting two-thirds 
of the states to petition Congress to call 
a Constitutional convention has never been 
successfully used. 


Clearly to get even a national right-to- 
work statute through Congress, let alone 
a Constitutional amendment, citizens—es- 
pecially businessmen—will have to take very 
much more action than now to elect both 
congressmen and state legislators who are 
willing to work for the right-to-work 


[The End] 


movement. 


LABOR RELATIONS—Continued from page 552 


concerted refusal in the course of their 
employment to use or work on any 
goods . . . or to perform any services, 
where any object thereof is (C) fore- 
ing Or requiring any employer to recognize 
or bargain with a particular labor organ- 
ization as the representative of his em- 
ployees if another labor organization has 
been certified as the representative of such 
employees 

The New York court declared that the 
picketing conducted by the union did not 
fall within the foregoing definition of an 
unfair labor practice since there was no 
“strike” involved in the case. The court 
agreed with the trial court’s finding that in 
this case “there is no strike but merely 
picketing for an alleged illegal purpose. 
That conduct is not defined as an unfair 
labor practice in section 8 of the National 
Labor Relations Act Hence, the State 
courts are not pre-empted and have juris- 
diction 

The high state court noted that it might 
be argued that although the picketing in- 
volved in this case was not specifically 
declared to be an unfair labor practice, it 
was so closely related to activities pro- 
scribed by the act that it might be said 
to fall within the area of proscription. This 
argument was rejected, however. The court 
stated that Congress should have used plain 
language if it intended this result. 

Realizing that there might be some doubt 
as to the basis for state court action, the 
New York court reasoned that any such 
doubt should be resolved in favor of its 
jurisdiction in order that the complaining 
employer should not be left to suffer irrepa- 
rable harm. 


In this case the state court found a hole 
in the structure of federal jurisdiction which 
would permit the court to grant injunctive 
relief against the picketing. It will be up 
to the United States Supreme Court to do 
any closing of this hole. 


Right-to-Work Progress 


It was the dissenting opinions’ contention 
that it was not necessary for the union to 
be engaged in a “strike” in order to be 
guilty of an unfair labor practice. It would 
be sufficient if the union were to “induce 
or encourage the employees to engage 
in. . . a strike or a concerted refusal 

” The dissents argued that picketing, 
even though peaceful, is a form of induce- 
ment and encouragement. Therefore, they 
concluded that an unfair labor practice 
existed in this case and that the field was 
pre-empted by the Taft-Hartley Act 


Returning Veteran Not Entitled 
to Discretionary Promotion 


The United States Supreme Court re- 
cently ruled that the Universal Military 
Training and Service Act does not guar- 
antee to a returning serviceman promotions 
and other benefits that might have been 
his if he had not been called into the 
United States Armed Forces. Therefore, 
a veteran cannot claim a job in a higher 
classification than the one held prior to 
military service when the promotion to such 
a job depends not simply on seniority, or 
some form of automatic progression, but on 
the exercise of discretion by the employer 
(McKinney v. Missouri-Kansas-Texas Rail- 
road Company, 35 Lapor Cases § 71,613.) 


The evidence in this case showed that 
under the terms of a union contract cover- 
ing railroad employees, an employee return- 
ing from a leave of absence was permitted 
to exercise seniority rights to any job fall- 
ing vacant in his absence. A veteran, who 
was re-employed in a higher position than 
the one he left, claimed that his seniority 
in the higher classification should include 
time spent in service and, thus, allow him 
to claim a job assigned to another em- 
ployee while he was in service. Since his 
assignment to the higher classification repre- 
sented a promotion which had to be deter- 
mined on the basis of fitness and ability 


as well as seniority, he could not lawfully 
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base his claim of seniority rights on a 
probable promotion which he might have 
received if he had not been called to serv- 
ice. Neither did he have a claim under the 
union contract since it conferred seniority 
on promoted employees—not at the time of 
the job vacancy, but on the date pay com- 
menced. 


NLRB Proposed Standards 
Would Reduce No Man's Land 


The National Labor Relations Board has 
announced proposed changes in its stand- 
ards for determining in which cases the 
Board will exercise its jurisdiction. The 
current standards were adopted in July, 1954. 


Congress recently voted approval of the 
Board’s appropriation for the fiscal year 
1958-1959: a total of $13,100,000, of which 
$1,500,000 will be used to extend the juris- 
diction of the Board into some of the area 
covered by the so-called no man’s land 
mentioned by the Supreme Court in Guss v. 
Utah Labor Relations Board, 32 Lasox Cases 
{ 70,563, 353 U. S. 1 (1957). 


Therein the Supreme Court adverted to 
“a vast no-man’s Land, subject to regula- 
tion by-no agency or court,” and declared: 


(1) “Congress is free to change the situ- 
ation”; and 

(2) “The National Labor Relations Board 
can greatly reduce the area of no-man’s land 
by reasserting its jurisdiction.” 

The proposed standards will be adopted 
and put into effect on September 1, 1958, 
subject to any , modifications which the 
Board may make on the basis of (1) briefs 
or comments submitted by interested groups, 
organizations and persons or (2) the pass- 
age of pending legislation. 

All interested parties may submit their 
views to the Board before August 16. The 
final standards will be set forth in decisions 
rendered by the Board following September 
1, 1958. 

Following are the proposed standards, 
under each of which appear, in parentheses, 
the 1954 standards: 

(1) Nonretail—$50,000 outflow or inflow, 
direct or indirect. (Direct outflow refers to 
goods shipped or services furnished by the 
employer outside the state. Indirect out- 
flow includes sales within the state to users 
meeting any standard except solely an in- 
direct inflow or indirect outflow standard. 
Direct inflow refers to goods or services 
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furnished directly to the employer from out- 
side the state in which the employer is 
located. Indirect inflow refers to the pur- 
chase of goods or services which originated 
outside the employer's state but which he 
purchased from a seller within the state. 
Direct and indirect outflow may be com- 
bined, and direct and indirect inflow may 
also be combined to meet the $50,000 re- 
quirement. However, outflow and inflow 
may not be combined.) 


(1954: $50,000 outflow; $500,000 inflow: 
$100,000 indirect outflow; $1 million indirect 
inflow.) 

(2) Office buildings —Supplying space and 
services incidental thereto to organizations 
which meet any of the tentative standards 
when the rental therefor is $100,000 or 
more. 

(1954: Employer who leases or owns and 
who operates must be otherwise in com- 
merce and utilize building primarily to 
house its own offices.) 

(3) Retail concerns —$500,000 gross vol- 
ume, or meet standard (1) (nonretail). 
where a $250,000 volume-of-business 
shall apply). 


test 


(1954: Direct inflow of $1 million or in- 
direct inflow of $2 million or direct out- 
flow of $100,000.) 

(4) Instrumentalities links and channels of 
interstate commerce.—$50,000 from interstate 
(or linkage) part of enterprise, or from 
services performed for employers in com- 


merce. 
(1954: $100,000.) 
(5) Public utilities —$250,000 
ume, or meet (nonretail) 


gross vol- 


standard (1) 
(1954: $3 million gross volume.) 


(6) Transit systems.—$250,000 gross volume 
which the retail 
test 


(except taxicabs, as to 
($500,000 gross volume of 


shall apply). 


business) 


(1954: $3 million gross volume.) 

(7) Newspapers and communication 
tems (radio, television, telegraph and _tele- 
phone ).—$250,000 gross volume. 

(1954: $500,000 test for 
$200,000 for the others.) 

(8) National defense —Substantial 
on national defense. 

(1954: $100,000 in goods or services di- 


rectly related to national defense and pur- 
suant to government contract.) 


newspapers; 


impact 
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By L. R. BOULWARE 


Politics—The Businessman’s 


Biggest Job in 1958 


This article's theme might be set forth as follows: ‘Now is the 


time for all good businessmen to come to the aid of their country.” 
The author notes that the important issues facing our nation 
make it mandatory for businessmen to engage in political work. He 
emphasizes that they should not wait until the final weeks preced- 
ing the November elections before they begin this work, since it is 


then too late for them to organize and train as political workers. 


ATIONAL and local businesses in 1958 

have the common problem that they 
are being prevented, by political causes, 
from living up to their full usefulness to all 
the public. This is so for the reason that 
we businessmen have failed to see to it 
that we both deserved and achieved the 
full understanding, warm approval, and 
stout support for our intentions, procedures, 
manners and results across the whole area 
of both the material and emotional needs 
and wants of those whose understanding 
and cooperation we need and who affect 
our fate at work, at the market place and 
at the voting booth. 

Evidence of our failure to have business 
and our economic system understood is in 
the fresh mistakes the citizens secm about 
to make again—in spending, inflation, taxes, 
productivity, and freedom—mistakes which, 
while bad for all concerned, will be repre- 
sented as good for the many and too likely 
be accepted as good by the vast majority. 
These mistakes are the vital concern of 
the business leader—both as a responsible 
manager and as a freedom-loving citizen 
Specific recommendations were made on 
these particular issues before a conference 
on recovery in New York recently by our 
company’s chairman, Mr. Cordiner. 

In the 60-odd years since the Sherman 
Anti-trust Act first warned business it was 
in real and deserved political trouble, how- 
ever, we businessmen have continued to 


Politics 


concentrate on what used to be our whole 
job but what, while still vastly important, is 
now only a part of our job. We have 
heediessly neglected to pay enough atten- 
tion to politics and politicians. We have 
thus failed even to recognize, much less 
equip ourselves to meet, new and unfamiliar 
managerial requirements in connection with 
political problems of such constantly mount- 
ing importance. Unless we businessmen 
now promptly change course and quickly 
do enough good work to deserve and 
achieve a new credibility and effectiveness 
with the public in political matters, we will 
have little or no ability to prevent a majority 
of our fellow citizens from being misled 
into further damaging the usefulness of 
business to themselves and also into mak- 
ing other very costly mistakes and, perhaps 
this time, bringing final disaster to indi- 
vidual freedom and well-being 


People—the many—now see what we 
businessmen do for them. But they do not 
think it is enough—don’t believe it is as 
much as we could do if we were fair or 
only interested in them from their stand- 
point. We do not help them see and appreciate 
all the claimants, all the something-for- 
something arithmetic, and all the other com- 
pelling circumstances we face—how well 
we do already in those circumstances—how 
we are further frying—and, in particular, 
what's the good of what we meanwhile are 
doing for the many. 


The author is vice president of the 
General Electric Company. This arti- 
cle was presented as an address be- 
fore the recent annual meeting of 
the Phoenix Chamber of Commerce. 


Our neglect of our political obligation 
has created an opportunity which others 
have seen and embraced. A very important 
one of the more demagogic political skills 
is persuading the many that abuses of 
them by the wicked few are being redressed. 
Unless the facts to the contrary are con- 
stantly explained, business is “a natural” for 
being made to look like the few oppressing 
the many. 

As could be expected, opportunistic poli- 
ticians have capitalized on our lack of alert- 
ness. We businessmen have become the 
whipping boys for opponents who have a 
different ideology from the one on which 
the unprecedented services of American 
business to the public have been based. As 
the imevitable result of our taking this 
whipping in silence, too many politicians of 
both parties are acting on the assumption 
that more people are against us than for 
us; the rate at which politicians are rallying 
under the support of our detractors repre- 
sents a gathering storm. 


As a result, we businessmen have specific 
political problems right about what 
is the best way to speed recovery; about 
how thereafter to have good business, 
employment and no further inflation; about 
how to help head off the Russian menace 
and make friends with good people around 
the world; about how—in the public in- 
terest—to get up and stay vo equal with 
antibusiness forces in politic.. All these 
political problems are just one problem. 
Solve one and we solve all. 


now 


good 


Let’s take as a case history, for instance, 
the development of the political intentions, 


organization, resources and activities of 
the top union political group, since it is 
by all odds the most aggressive and effec- 
tive of those forces in politics which take 
an antibusiness position or a position so 
generally opposite to what businessmen be- 
lieve is good for the country. It just 
happens that the citizens who have em- 
braced their opportunity to become the 
successful politicians involved here are union 
officials instead of business officials—are 
antibusiness instead of probusiness. 


We cannot quarrel with the right of any 
citizen—in fact we earnestly support his 
right—to seek through political action po- 
litical solutions to what he considers his 
problems. The First Amendment is every- 
body’s protection. While we need not sup- 
port every man’s method or his goal, we 
must defend his right to pursue them. 
This is no less true for union officials than 
it is for businessmen or for any other per- 
son in society. In studying this case history, 
I think we businessmen must in all fairness 
recognize that it was our failure to carry 
out our own political duty in the public 
interest that has let what was a potential 
force for good develop into an imbalance 
of power that not only impairs the economic 
usefulness of private business to the public, 
but also appears to be threatening freedom 
itself to an important degree. 

The announced objective of the unions is 
very good. It is to act as agent for the 
worker where he wants someone to take 
his place in dealing with the employer on 
economic matters and working conditions. 
Much good has been accomplished in par- 
ticular circumstances. 

But the union officials have gone beyond 
any redressing of the economic balance at 
the bargaining table and now too generally 
impose an economic imbalance that is in- 
juring workers along with the other citizens 
served or affected by business. Also, as the 
McClellan Committee has shown, too many 
union officials have gone from being pro- 
tectors to being abusers of the workers 
in the areas of freedom, dignity and self- 
respect. Once the responsive and useful 
servant of the worker, the union official has 
become too frequently the worker's dicta- 
torial and harmful master in mattérs affect- 
ing the human spirit as well as in inflation 
and other livelihood matters. 
How did such a departure from the origi- 
nal objective come about? It developed 
through shifts among the three types of 
activity on which the union officials de- 


economic 


pended. 

The first type of activity is that at the 
bargaining tables on economic matters and 
on nonmaterial working conditions involv- 
ing the worker as a human being. But the 
union officials didn’t like this orderly or 
Their final ar- 
gument was force; once started away from 
the original voluntarism and down the 
route of force, the appetite was thereafter 
hourly greater for more and more power 
with which to avoid bargaining and to exer- 
cise unilateral force instead. 
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Approximately 104,000 California 
workers were idied by the 235 work 
stoppages which began in 1957. 
Stoppages in progress during the 
year resulted in an_ estimated 
1,570,000 mandays of idleness.— 
Division of Labor Statistics and Re- 
search of the State of California. 


Thus, the union officials became attracted 
more and more to a second kind of activity 
which, for lack of a better name, I'll call 
“political bargaining” or “negotiating in the 
newspapers” months ahead of arrival at the 
bargaining table. This has a double objec- 
tive. The first is to establish a foundation 
of credibility with the public—to get wide- 
spread belief that union officials are the 
ones who are fighting for and achieving 
what's fair and good for people, good for 
the many. 


Along with this selling of their good 
intentions, they too generally promoted the 
something-for-nothing, inflationary, foreign 
socialist brand of antibusiness economics 
that has failed wherever tried—including 
here. But they nevertheless got the co- 
operation of all sorts of people who nor- 
mally would know better—this only proving 
that it cam happen here, just as abroad, 
when only one side is talking. 

You have only to look at who's overly 
prominent now in community chest and 
civic affairs and with whom the top politi- 
cians want their pictures taken, as well as 
at what kind of economics is being taught 
in too many schools and from too many 
platforms in order to see how completely 
successful has been this investment by so 
many of the union officials in their public 
or community relations programs aimed 
at securing credibility with the public ahead 
of negotiations. In too many instances 
these programs take the form of relentless 
ideological warfare. 

Meanwhile, against this background of 
credibility achieved amid the silence and 
inactivity of employers—the political type 
of union official would publicly announce 
his demands and start negotiating with still- 
silent employers in the newspapers, on TV, 
before Congress, in speeches, and in publi- 
cized wires and letters to the President of 
the United States and to the president of 
the company or companies in question. You 


Politics 


recognize this as the invention of John, L. 
Lewis, copied since by the McDonalds, 
Careys and Reuthers. 


The objective is to come to the so-called 
bargaining table with the determinative 
bargaining all done and with the political 
pressure on. We must recognize how very 
little bargaining worthy of the name is 
actually done anymore by the union official 
at the so-called bargaining table when he 
comes there with these three accomplish- 
ments: 

(1) The workers have been sold on the 
idea that something has been stolen from 
them which the union official is going to 
get back for them if they only support him 


(2) The public has been persuaded that 
a great. wonderful new social gain is to be 
achieved not just for employees, but for 
everybody else—for the many—and at no 
cost to any one except to a few wicked, 
vicious and undeserving “fat-cat” owners. 


(3) The public servants—at city, county, 
state and national posts—have been shown 
that it is “good politics” to be on the side 
of the union official—right or wrong—be- 
cause he has sold workers and public on 
what he proposes 

If the employer balks at unwarranted 
demands and a strike results, he too often 
finds that there is no adequate protection 
available from city, county, or state law 
enforcement authorities. Private or public 
intervention on the side of the union officials 
may sometimes be expected even trom 
Washington. 

In this political bargaming activity, the 
union officials have attempted to rid them- 
selves not only of the inconvenience of what 
they regarded as the slow, tedious, silly 
bargaining at the bargaining table, but also 
of the need to be responsive to the mem- 
bership 

Also, through “sole” bargaining power 
and compulsory membership arrangements 
with employers, they have acquired a vir- 
tual monopoly of the labor market in critical 
mass production, defense output, and inter- 
state-commerce transportation. The freedom 
to use politically the money and manpower 
which that monopoly put into their hands 
has enabled the union officials to all but 
finish the job of becoming the masters, in 
contrast to their original status as servants, 
of the workers 

Perhaps the most significant development 
to note here is that the union official has 


long since passed from economic-agent 
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status out into the open as an unalloyed 
politician in his own right. It is very im- 
portant that we recognize the union prob- 
lem from here on as primarily a political 
problem. 


Of course, the natural human appetite of 
the union officials for power and security— 
and the easy going the union officials were 
experiencing against ideological competitors 
who wanted to sell voluntarism and private 
enterprise but were too bashful to call on 
the customers—made it inevitable that union 
officials would go on to the third stage. 
This is the all-out political effort we now 
see in their attempt to dominate both par- 
ties and all government, and this year to 
elect a Congress obligated to be subservient 
to their every wish for further protection 
against citizens and dominance over citi- 
zens in ways far beyond any connection 
with bargaining table matters. 


As George Meany has so candidly said: 
“The scene of battle is no longer the com- 
pany plant and the picket line. It has 
moved into the legislative halls of Congress 
and the State legislatures.” 


Total union income—exclusive of welfare 
and pension funds—runs into hundreds of 
millions of dollars. There are supposed to 
be half a million union officials. Politics 
seem now to be their principal interest; 
Victor Riesel recently stated to a study 
group that “85% of the international unions’ 
income goes for public relations and politics 
and only 15% for the old ‘bread and butter’ 
union activities.” Union officials join with 
other antibusiness elements in politics, and 
they have been and are financing and man- 
ning most of the activities which business- 
men believe are contrary to the best interests 
of all the people. 


In addition to direct money contribu- 
tions, union-supported candidates receive aid 
from incalculable numbers of free campaign 
workers; union treasuries pay for untold 
hours of radio and TV time; paid “organ- 
izers” are sent in to do political work; 
“friends” of the candidates insert full-page 
ads in the local newspapers; wives of zealous 
union supporters man telephone brigades 
contacting voters; and teen-age sons and 
daughters undertake baby-sitting chores while 
mothers and fathers go to the polls. Mean- 
while, the labor press gives full play to the 
election and to the merits of their particular 
candidates. Special election editions are is- 
sued and distributed. 


Average time lost per striker in New 
York State during the first half of 
1958 set a post-World War Il low 
for the January-June period. The 
figure for January-June, 1958, was 
7.6 mandays lost per striking em- 
ployee.—New York State Depart- 
ment of Labor. 


The First Session of the Eighty-fifth Con- 
gress passed no legislation contrary to the 
recommendations of AFL-CIO; neither had 
the entire Eighty-fourth Congress. I judge 
that not a single bill in the present session of 
the Eighty-fifth Congress has a chance of pass- 
ing if it is against the will of the AFL-CIO. 

As you know, some courageously con- 
structive Democrats and Republicans in the 
House and Senate have been publicly listed 
for political extinction by the AFL-CIO 
this year. There is double dilemma here 
First, in the absence of better support, the 
extinction may be accomplished. Second, 
there are too many others who were left 
off the black list—eight Republicans and 12 
Democratic Senators, for instance, who might 
want to demand that AFL-CIO put them 
on the list to make their independence clear. 

In the present Congress, the union offi- 
cials reportedly feel sure of the support of 
38 Senators and 177 House members.* That's 
why no bill can be passed which they op- 
pose. We hear that certain anxious political 
leaders in both parties are pleading with 
the top union command to permit some 
really corrective labor union legislation to 
go through Congress. 

But the union officials seek a majority, 
so they will not have to be on the defensive 
but can pass all the bills they want. They 
believe they can do it this year. They only 
need to pick up 11- friends in the Senate 
and 41 in the House to add to their present 
38 Senators and 177 Representatives. 

“In an atmosphere of business let-down 
with several million persons jobless and 
many others worried about losing their jobs, 
union officials feel they have a real chance 
to take over in November.” 

That last paragraph is not mine but a 
quote from page 46 of U. S. News & World 
Report of March 28. I urge you to read 
that issue not only for the particular article 
quoted, but for some other politically alarm- 
ing ones along with David Lawrence's edi- 
torial quoting from the Congressional Record 


* U. S. News & World Report, March 28, 1958. 
p. 46. 
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the claim that $725,000 was spent by one 
union for one Senator's election. This Senator, 
incidentally, was the only committee mem- 
ber, Democrat or Republican, who did not 
sign the McClellan Committee report. 


Let’s look at just the few consequences 
of all this in areas beyond the employee- 
employer relationship: 

(1) We have corruption and abuses of 
liberty and dignity of the kind brought 
to light by the McClellan Committee. 


(2) We all have a lower level of living 
probably by 20 per cent or more—because the 
productiveness of our talents and facilities 
is arbitrarily reduced by inspired feather- 
bedding ; resistance to technological progress ; 
and opposition to, rather than cooperation 
with, management in what people want 
done and what’s good for everybody—the 
waste being easily as great as the whole $80 
billion our federal government cost us last 
year. 

(3) We have inflation not just from the 
Wage increases in excess of 2 per cent a 
year, but also from the inflationary meas- 
ures union officials have the power to press 
on government. Too many union officials 
like inflation—mistakenly inflation— 
regardless of what they say. It makes them 
look useful, and the dedicated 
among them know inflation is quietly the 
most brutal socializer of them all 


socialists 


(4) We have the corrupting of business- 
men—who should Collu 
sion compulsory rigged 
markets, and other immoral or 
illegal acts are too often required as the 
price of survival in full view of government 
dare try to 


be moral leaders 
membership, 
serious 


officials who do not enforce 
the law 


(5) We have, of course, the present de- 
pressed sales and unemployment situation 
which some people are coming to term the 
“Reuther recession.” Congressman Ralph 
W. Gwinn (Republican, New York), rank- 
ing minority member of the House Labor 
Committee, said on May 3 on TV that he 
did not had a general re- 
but, 


believe that we 
this 
certain 


instead, a re- 
labor 
and 


cession in country 


cession “in areas where the 


union is the toughest and tightest 
where the largest wages are paid, because 
they've priced themselves out of the market 
like they did in the coal field.” Mr. Gwinn 
went on to say that he thought the present 


trouble 


“could quite properly be described 
as a Walter Reuther-CIO-AFL-socialist 


depression of American variety.” Former 
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The index of business activity com- 
piled by the Guaranty Trust Com- 
pany showed a small gain from April 
to May, lending further support to 
the belief that the recession has ap- 
proached its bottom. 


Senator Owen Brewster (Republican, Maine) 
told Human Events (May 5): “The Reuther 
recession is In short, Reuther— 
heading up the whole labor boss aggrega- 
Reuther 
and the wage-price spiral, culminating in 
the automobile industry’s present plight and 
its effects on the economy—that’s the real 
focus of the national problem today. Real 
labor reform, to control this dangerous power, 


the issue. 


tion—stands as the main issue today 


is a must in this session.” 

(6) There are other consequences—like 
the political extinction decreed for those 
who disagree or like the snuffing-out of free 
speech—but my time doesn’t permit going on 


The challenge in all this to us business- 
men and to citizens is that such 
economic and political power derived from 


other 


the money and manpower yielded by such 
labor market 
where it is the 


has 
concern 


a monopoly of the gone 


beyond the point 
only of workers, managers and union offi- 
cials. This now the concern of 
every citizen, and is the local, state and na- 
tional political matter of first importance. 


force is 


As already indicated, this case history is 
not because the politicians in- 
volved officials, but 
cause these union officials happen to be the 


significant 
are union simply be- 
citizens who have developed and currently 
run what I believe is admitted on all sides 
to be not only the most powerful political 
but also the 


one really organized and effective in 


organization in the country 
only 
influencing the course of both parties today 
that 
politicians are union officials and antibusiness 
lf so 
imbalance of 


It is only by chance these powerful 


great an unregulated or unchecked 


political power were in the 
hands of any other special interest group— 
any business, or military, or other group— 
the peril to freedom and economic well-being 
would be just the same, as all history here 
and abroad has shown. 

federal constitutions and, 
American 


Our state and 
in fact, the 


democracy call for and depend on effective 


whole theory of 


checks and balances to protect the public 
interest against excessive, unchecked power. 
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As the second half of 1958 gets un- 
der way, there legitimate 
grounds for at least moderate op- 
timism. —tThe Guaranty Survey 


But these checks and balances can be only 
partly built-in. Beyond the constitutions 
and laws, the successful operation of our 
democracy demands an electorate which is 
alert, enlightened and vigorous enough to 
reinforce these’ built-in checks and make 
them work in the public interest. 


The growth and use now by one special- 
interest group of political power which has 
no effective check is not the fault, primarily, 
of those who achieved the power, for it is 
their right to try. Rather, the fault is 
principally on the part of those who, by in- 
activity and silence, allowed it to happen— 
let a special-interest group achieve power 
which it can use to injure all the people. 

We businessmen cannot look elsewhere 
for citizens to blame. We have long had 
the opportunity and responsibility to do our 
very considerable part not in trying to de- 
stroy unions or in seeking any unfair ad- 
vantage but, rather, in restoring the balance 
needed in this situation in the public in- 
terest; but we have just as long failed to 
accomplish anything like our full part or 
even to put forth anything like the full 
effort we should. 

However, a word of wisdom here: This 
full effort to redress the balance must in 
all respects be consonant with the legal and 
moral standards our society and our gov- 
ernments have so wisely set forth. The use 
of corporate funds to further the candidacy 
of any person is outlawed, and so it should 
be. Also outlawed, by a law honored more 
in the breach than in the observance, are 
certain uses of union funds to promote in- 
dividual candidacies. This union practice is 
to my mind legally and morally intolerable, 
especially because so much of the money 
available to unions is extracted from un- 
willing contributors suffering the indignity 
of compulsory union membership contracts. 


There should be no double standard here. 
We must neither seek nor tolerate one, nor 
need we do so, for the remedies available 
to us, under the strictest moral and legal 
standards, are adequate to do the needed 
job—if only we will use them. 
course, don’t like 
into politics. 


We businessmen, of 
politics—don’t want to get 


592 


choice. We have been 
dragged unwillingly into politics by our 
ideological competitors and intended ex- 
ecutioners who were politically skilled and 
felt the political arena was where they 
would look good and we, in contrast, would 
put up the sorriest spectacle and thus do 
the most damage to people’s confidence in 
us. Yet too many of us keep trying to look 
the other way or to shift the job to some- 
body else—to a few leaders or to a few 
trade association spokesmen, while we man- 
agers go on with our familiar work at what, 
as an over-simplification, might be called 
“metal-cutting and paper-shuffling.” 


But we had no 


Being politically effective, as I see it, is 
now a continuing part of every manager's 
work and every citizen’s duty to himself. 
It cannot be done by others. We must each 
do our part—and be publicly identified over 
our own names as doing it—and must each 
help equip and encourage others, up to a 
safe majority of the public, to do theirs. 


I do not believe I am overstating the case 
in the least when I say that the prompt 
attainment and immediate sound use of 
political effectiveness by the private enter- 
prise manager—and by the citizens he and 
his associates can properly influence—is at 
once the most difficult and most urgent task 
facing our free country today for our own 
self-preservation, much less the preservation 
of any chance of going on to attain the 
stuff our dreams are so legitimately made of. 


Happily, what the manager and what 
other alert and alarmed citizens need for 
over-all political effectiveness in doing their 
part to help correct the present imbalance 
is no more than what is needed to bring 
the manager up even with the union official 
at the bargaining table—no more than what 
is needed to get cooperation, productivity, 
profit, growth and security all day long in 
each business, large and small, for the good 
of the whole public. 


Fortunately, most of the need is in this 
nonpartisan political field where work can 
still be carried on by businessmen and where 
the good people of both parties should be 
able to rally as one without being self- 
conscious in the slightest: 


(1) We need economic understanding and 
eager facility in its public and private use. 
We businessmen must ourselves understand 
—and then help others understand—the 
fundamentals of our free jobs and free 
markets; how our level of living has been 
and can be raised; and how business serves 
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Now, some of the major difficulties 
we at the Labor Board encounter in 
protecting the legitimate rights of 
the individual worker stem from the 
immense power that employers place 
in the hands of unions, either by 
contract or by practice, to control 
job opportunities and job tenure. 


—Jerome D. Fenton 


this process as a highly creative clearing- 
house where people come together and are 
helped, by good ideas and common facilities, 
to do more for each other than they could or 
would if left to their own devices. 

We have to help people adjust their false 
expectations of the moment to reality and 
understand that a business has no “magic” 
resources, no “money tree,” nothing to give 
away. Business is a something-for-some- 
thing process; so are life and freedom, for 
that matter. 


We 


leaders, 


businessmen—we so-called business 


before we are leaders in the full 
sense now required—must deserve and achieve 
the deep conviction on the part of the pub- 
lic that we know our economics, understand 
how to run busimess for the good of the 
many, and are doing so. The public does 
not so believe now and does not understand 
the good of what we do, with what justice, 
I'll leave to you. We all need a continuous 
daily study course in the way our business 
and economic system works and can work. 
We specially need to understand and teach 
right now that government has nothing to 
spend but peofle’s money—that a so-called 
tax cut, without a like cut in government 
spending, is not a tax cut at all, but merely 
from tax collection to the 
invisible collection of the tax by inflation. 


a shift visible 

(2) The second skill we must develop is 
in the knowledge and use of good human 
relations intentions and practices. We par- 
ticularly need right now a better under- 
standing all around of the morals required 
for the freedom and well-being we want in 
our association with one another. 


We must strengthen our moral courage 
and not only stand firm for what is right, 
but fight valiantly in public against the 
person or idea that is morally or ethically 
wrong. Misinformation about the true eco- 
nomics of freedom and the abuses of unbridled 
power can only exist in the shadows, so we 
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must courageously expose deceivers and 
usurpers. For lack of alertness and courage 
in free speech by businessmen, freedom ot 


speech is withering on the vine. 


It’s accepted as being quite impossible to 
be in some businesses in some localities to- 
day without being a lawbreaker under the 
whip of the unions. Too many businessmen 
not only give in to unsound economic 
settlements and to illegal and immoral col- 
lusion but, having done so, they compound 
the damage, and even try to fool people, by 
talking and acting as if they thought what 
they had done was good for employees and 
public instead of bad. The remedy for this 
can come and must come through the indi- 
vidual businessman’s making the moral in- 
vestment that our very survival requires 
be made in better knowing the truth and 
then publicly telling the truth about what's 
going on, no matter who has to be 
tradicted. 


con- 


(3) We thus must not only develop more 
damagog-proof political maturity in our- 
selves but must help our neighbors do so. 


Too many of us haven't felt it was our 
kind of job to engage in the hubbub of 
rough-and-tumble public debate with de- 
magogues who were trying to fool people 
by character defamation and by falsely ap- 
pearing even to support free enterprise. 
But it is becoming increasingly obvious that 
it is not only proper, but required in the 
best interests of employees, employers, and 
the rest of the public for us businessmen, 
as individuals, to develop and practice the 


skills needed to meet our ideological or 


demagogic competitors to debunk the false 


claims by which they try to make bad 
measures against business anld people look 
good 

There is hope rather than despair in how 
bad the situation is. Most of the trouble 
is due to misinformation—misinformation 
that 1s easily and quickly corrected once 
enough truthful and business- 
men and thoughtful 
making proper public 
seekers and office holders and start other- 
wise speaking up in the public interest about 
what voters have a right to know. It will 
not take long to debunk the false charges 
about business and the false idea that any 
other economic system anywhere 
near our something-for-some- 
thing, competitive system of incentives and 
rewards. 


courageous 


other citizens start 


inquiries of office 


comes 


free-choice, 


But the three foregoing—economics, morals 
and demagog-proof political maturity—are 
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Only when both labor and manage- 
ment recognize the danger of per- 
mitting government to be a deter- 
mining voice at the bargaining table 
can it be truly said that collective 
bargaining has been ‘‘accepted”’ 
and not merely recognized.—Joseph 
F. Finnegan, director of the Federal 
Mediation and Conciliation Service. 


only the foundation needed for the consti- 
tuency of both parties to judge correctly 
the issues, candidates and office holders. 


The most desired result top union politi- 
cians seek from their election activities is to 
have state legislatures and a House and 
Senate that will outlaw right-to-work laws 
and thus reverse the current healthy trend 
that is away from compulsion and toward 
voluntarism, Right-to-work legislation is 
a very active political issue, and no one can 
truthfully say it is not. Voters have a right 
to know on this issue—as on all issues—just 
how candidates will vote if elected. No 
candidate who is embarrassed by the ques- 
tion of how he will vote on the issue of 
right-to-work should be permitted to sweep 
the question under the rug. Voters should 
know whether a candidate—if elected to 
Congress, for instance—will be one of the 
41 Representatives or 11 Senators the union 
politicians are seeking to give them the 
absolute majority they want in both Houses. 

Beyond the nonpartisan work on business 
time and money is the second duty of the 
businessman—this time as a citizen on his 
own time and with his own money engaging 
in party politics—working in the party of 
his own free choice. Not only money—and 
iots of it—but lots of volunteer leg work and 
mental sweat is needed to restore the balance 
and have both parties supporting good pro- 
grams and good public servants who will 
not be obligated and subservient to any 
special interest, but will serve the balanced 
best interests of all citizens. 

When one or all of us businessmen come 
to this crossroads and have to make the 
critical choice of either doing our part of the 
tough uphill climb to effective help to a 
party or a candidate or of continuing on the 
downhill path to oblivion, we keep wishing 
we didn’t have to make the decision. Yet 
the vital problem is on the way down the 
road to meet each and every one of us, and 
there is something each and every one of 
us can and must do. 
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It’s not just to the advantage of those in 
the cities and towns to defend and improve 
the business climate. It is just as advan- 
tageous to the agricultural counties to avoid 
having antibusiness attacks and develop- 
ments ever get under way there and to help 
ward off eisewhere in the state any new 
attacks while aiding recovery from the 
effects of prior bad teaching or action. 

The final partisan political work is done 
by an individual persuasively talking the 
economics and morals of the issues and 
candidates with another individual or family 
and then with another, and then getting 
those and a few other right-minded indi- 
viduals out to vote on election day. This 
is work every citizen can and should do—at 
night and on week ends—just like the anti- 
business opposition is quietly doing all the 
time right here in your midst and just as a 
little more conspicuous horde of hundreds 
of imported experts are likely to be sud- 
denly found doing between September 9 
and November—a period which will then be 
too short and too late for businessmen to 
train and organize themselves as volunteer- 
citizen political workers. The time for the 
previously inactive citizen to start political 
work is obviously now. 

In the process of such an accomplish- 
ment, the businessman will have brought 
the neglected areas of the businessmen’s 
responsibility up even with his technical 
and financial accomplishments, will have 
brought himself up even with union officials 
at the bargaining table, will have given the 
unions back to the members and the govern- 
ment back to the people, will have restored 
law enforcement, will have helped the public 
start regaining the benefits of the 20 per 
cent or more of productivity now wasted, 
will have arrested inflation, will have re- 
vived free speech, will have silenced the 
professional, unwarranted kind of criticism 
of business, and will have quieted the present 
panic of both parties on the Potomac. 


These are no small challenges, I know, 
for all of us. But this is it this time, and 
I simply see no other way to seek our sur- 
vival as free citizens in a free society but 
by facing up to these critical challenges and 
overcoming them—no matter who of great 
or little power now has to be opposed or 
contradicted in the process. If we can mea- 
sure up to these challenges, then what is 
economically sound and morally right will, 
as it should, be politically invincible. 


[The End] 
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Developments 


Arbitrators’ Authority 
Not Pre-empted by NLRB 


A recent Fifth Circuit decision has clari- 
fied the position of arbitrators in the na- 
tional labor relations scene. The court held 
that although the discharge of employees 
for misconduct during a strike might con- 
stitute an unfair labor practice as well as a 
violation of a union contract, the NLRB’s 
exclusive jurisdiction over such matters 
does not pre-empt the field so as to deprive 
arbitrators of authority, under a union con- 
tract, to settle the issue of their reinstate- 
ment. The facts briefly were as follows: 

After a strike was terminated, 15 striking 
employees were refused reinstatement be- 
cause of “strike misconduct.” The employer 
refused to arbitrate the matter of the rein- 
statement of these employees, and the union 
filed a suit in a federal court to compel arbi- 
tration of the discharges under the union 
contract’s terms. The employer defended 
on the grounds that (1) the arbitration pro- 
visions of the contract were not applicable 
to the situation and (2) if the arbitration 
provisions were applicable, the matter of 
discharge or reinstatement was within the 
NLRB’s exclusive jurisdiction. The trial 
held that the first contention was valid and 
declined to consider the second. An appeal 
was taken. 

The Fifth Circuit disagreed with the trial 
court’s finding that no arbitration would lie 
and, thus, had to decide the issue of whether 
the NLRB had pre-empted the field under 
consideration. The court noted that the 
NLRB’s power was complete over such 
matters and that any agreement to arbi- 
trate, or an award rendered by an arbitrator, 
could not preclude the NLRB from exercis- 
ing its jurisdiction. However, the court said 
that an arbitration award would at least 
give temporary relief and the Board might 
even agree with its terms and decline to 
exercise its authority. 


Arbitration 


Although a question as to whether or not 
the Board would assert its jurisdiction was 
not raised here, the court commented that 
it could not believe that “Congress intended 
to create a no man’s land where voluntary 
arbitration is barred and the National Labor 
Relations Board may be too overburdened 
to enter.” 

After giving consideration to the Lincoln 
Mills case (Textile Workers Union v. Lincoln 
Mills, 32 Lapor Cases § 70,733, 353 U. S. 448 
(1957)) the court concluded that the fact 
that the conduct involved may have consti- 
tuted an unfair labor practice did not pre- 
vent it from also being an arbitrable contract 
violation.—Machinists, Lodge 12 v. Cameron 
Iron Works, Inc., 35 Lapor Cases § 71,671. 


Employer Compelled to Arbitrate 
Propriety of Worker's Discharge 


An employer was recently ordered by the 
Fifth Circuit to arbitrate the propriety of 
the discharge of an employee. In the action, 
brought under the breach-of-contract provi- 
sions of the Taft-Hartley Act, the union 
asserted its own right to arbitration instead 
of any rights possessed by an individual 
worker. (/tem Company v. New Orleans 
Newspaper Guild, 35 Lasor Cases § 71,627.) 

The court noted that the employer, in 
arguing that the suit was within the pro- 
hibition of the Westinghouse case (Associa- 
tion of Westinghouse Salaried Employees v. 
Westinghouse Electric Corporation, 27 LABor 
Cases § 69,063, 348 U. S. 437), misunderstood 
the request being made by the union. It 
enforcement of an arbitration 
agreement between the union and the em- 
The court was not being asked to 


sought the 


ployer. 
determine the propriety of the employee’s 
discharge or to afford him any remedy. A 
union controversy was involved and not one 
dealing with the personal rights of any 
employee. 
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| believe in the future he who holds 
Alaska will hold the world, and | 
think it is the most strategic place 
in the world. 

—General Billy Mitcheli 


The union contract imposed upon the em- 
ployer the obligation to the union to dis- 
charge an employee only for “just and 
sufficient cause,” and also the duty to arbi- 
trate grievances which cannot be settled 
otherwise. The union took the position that 
the discharge was not for such cause and 
filed a grievance. When the employer re- 
fused to reinstate the employee, the union 
exercised its contractual right to have the 
question of “just and sufficient cause” de- 
cided by an arbitrator. 

The court referred to Steelworkers v. 
Pullman-Standard Car Manufacturing Com- 
pany, 31 Lapor Cases § 70,476, 241 F. (2d) 
547 (CA-3, 1957), where it was stated: 

“Collective bargaining agreements usually 
include provisions which regulate the pro- 
cedure to be followed by the employer and 
the union inter sese in the handling of griev- 
ances and the solving of other labor prob- 
lems which may arise in the future. Such 
regulations of the union management rela- 
tionship in the administration of the process 
of collective bargaining are obviously a spe- 
cial concern of the union as an organization, 
and in that sense, their enforcement is not 
a matter ‘uniquely personal’ to the indi- 
vidual employee. . . . so long as the 
matter immediately in issue is an alleged 
obligation to arbitrate the union is 
directly and primarily concerned.” 

It was concluded that the employee’s dis- 
charge was an arbitrable issue and that the 
union was entitled to have an arbitration deter- 
mine whether the discharge was for “iust and 
sufficient cause.” The court added that the 
union’s right to arbitration was not affected 
by the expiration of the union contract. 


Remedy for Breach of Contract— 
Arbitrator’s Authority 


An arbitrator cannot impose a penalty or 
prescribe a remedy for breach of a union 
contract unless he is expressly authorized 
to do so in the contract provisions author- 
izing arbitration. This is the substance of 
a recent holding by a federal district court 
in Louisiana in a suit under the Taft- 
Hartley Act. 

A dispute over an employee’s work as- 
signment which a contracting union claimed, 


under a union contract, should have been 
assigned to another employee was subject 
to arbitration. However, the union’s de- 
mand that the employee be paid an amount 
equal to what he would have received if he 
had been assigned to the proper work was 
beyond the scope of the arbitrator’s author- 
ity. The court stated that under the act 
a party cannot be compelled to submit to 
arbitration a matter which is not made sub- 
ject to arbitration by his contract. 


It was pointed out that to compel arbitra- 
tion on some matter not included in the 
arbitration agreement would be contrary to 
the act’s policy of encouraging negotiations 
and collective bargaining as a means of 
resolving differences between employers and 
unions, and of providing arbitration machin- 
ery for those parties who voluntarily agree 
to submit their disputes to a third party for 
a determination.—Refinery Employees’ Union 
v. Continental Oil Company, 35 Lapor Cases 
€ 71,638. 


Union Need Not Arbitrate 
Fifth Amendment Firings 


A union did not commit an unfair labor 
practice by refusing to invoke the arbitra- 
tion provisions of a union contract in regard 
to the discharge of employees for pleading 
the Fifth Amendment before a Congressional 
committee. 


This decision was recently handed down 
by the NLRB General Counsel (General 
Counsel Decision No. F-361, 5 CCH Lasor 
Law Reports (4th Ed.), § 55,492). 


The evidence showed that the employer 
Was a major steel producer engaged in 
national defense work. During the course 
of their employment, certain union members 
relied on the Fifth Amendment after being 
summoned before a Congressional commit- 
tee. Several weeks later, after an investi- 
gation by the employer during which time 
the union members refused to answer ques- 
tions about Communist affiliation, the mem- 
bers were discharged. Grievances were filed 
with the union by the dischargees. The 
union took the complaints through the first 
three steps of the grievance procedure and 
then refused to invoke the arbitration pro- 
cedure of the union contract. 


The general counsel declared that since 
the union members were discharged for 
reasons unrelated to their union activity and 
since an arbitrator had ruled for the em- 
ployer in a similar case, it could not be said 
that the union acted unlawfully in refusing 
to arbitrate grievances which it believed in 
good faith to be without merit. 
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New Construction v. Reconstruction 


An important decision interpreting the 
coverage of the Fair Labor Standards Act 
was handed down recently by the Fifth Cir- 
cuit (Mitchell v. Empire Gas Engineering 
Company, 35 Cases § 71,670). Among 
the several issues to be decided was whether 
there was new construction or reconstruc- 
tion involved in the case. The former may 
not be covered by the act but the latter is 
The court decided that reconstruc- 
thus, avoided decid- 


covered. 
tion was involved and, 
ing whether the new construction doctrine 
should be repudiated. The facts of the case 
were as follows: 

An airport, which had been built in World 
War II for the Army, was partially de- 
stroyed in a 1945 hurricane. The airport 
was then ceded to the county in which it 
was situated, but was transferred back to 
the federal government and subsequently 
converted for jet landings. The defendant, 
a gas engineering company, contracted for 
the construction of jet bulk fuel storage 
tanks and fueling systems which would per- 
mit the rapid fueling of high speed planes 
The Secretary of Labor filed a complaint 
against the defendant, alleging that it had 
violated Sections 7 and 15(a)(2) of the 
FLSA (29 USCA Sec. 201 and following) 
It was specifically alleged that about 80 of 
the defendant’s employees were engaged in 
commerce due to their activities, but that 
they had been employed for workweeks of 
more than 40 hours without overtime com- 
pensation for the excess time. It was also 
alleged that the defendant had not kept and 
preserved the required records. 


The defendant that (1) the 
work was done under government contracts 
on an instrumentality of war and, thus, was 
not commerce within the act’s coverage, (2) 
the contract work was new construction 


contended 


Wages .. . Hours 


and was not the repair of an existing com- 
mercial airport, (3) the provisions of the 
Eight-Hour Law (40 USCA Secs. 321, 325a) 
make inapplicable the FLSA’s overtime pro- 
and (4) even if violations of the 
FLSA were established, no injunction should 
be issued. The trial court found that the 
FLSA had not been violated and, therefore, 
refused to issue an injunction. 

The Fifth Circuit found that the FLSA 
did apply, but refused to grant an injunc- 
tion. In regard to contention (1) of the 
defendant, the court declared that the fact 
that an air base of the United States Air 
Force is an instrumentality of war does not 
deprive that base of its character as an in- 
strumentality of commerce within the act's 
meaning. Reliance was placed on Powell v 
United States Cartridge Company, 18 Lapor 
Cases $65,759, 339 U. S. 497, where the 
manufacture of munitions for the United 
States in a government-owned plant under 
a contract with the government was held 
to constitute the production of goods for 
commerce within the act’s meaning. Thus, 
the question of whether employees of a 
government contractor performing work on 
an air base are engaged in commerce within 
the act’s meaning must be determined under 
the same principles that apply in the case 


visions, 


of employees doing similar work on a com- 
mercial airport. 

In answer to contention (2), the court 
found that the airport had never been aban- 
doned. Therefore, the work performed by 
the defendant on the airport constituted 
reconstruction and was covered by the FLSA. 
The court did not have to determine whether 
the construction doctrine should be 
repudiated. If the court had been forced to 
decide the question, it might have repudi- 
ated the doctrine. Such a holding would ap- 
pear to be in line with the Vollmer case 
( Mitchell v. Vollmer, 28 Lasor Cases { 69,243, 
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349 U. S. 427). In the latter case it was 
held that employees are covered by the act 
if their work is so directly and vitally re- 
lated to the functioning of an instrumental- 
ity or facility of interstate commerce as to 
be, in practical effect, a part of it instead of 
an isolated, local activity. Thus, employees 
engaged in constructing a new lock to pro- 
vide an alternate route for an existing inter- 
state waterway were declared to be within 
the act’s coverage. The Vollmer holding 
represents a chipping away at the new con- 
struction doctrine. 


In the instant case the Eight-Hour Law, 
which relates to public contracts and regu- 
lates hours of work. was held to be supple- 
mental to the FLSA. Thus, contention (3) 
of the defendant was discarded. In the 
Powell case it was stated that the Walsh- 
Healey Act and the FLSA were mutually 
supplementary and not mutually exclusive, 
and that the Walsh-Healey Act does not re- 
move employees from the coverage of the 
FLSA. Since the Walsh-Healey Act and 
the Eight-Hour law are similar in that they 
pertain to public contracts and hours of 
work, the court held that both laws are 
supplemental to the FLSA. 

Contention (4) of the defendant was ac- 
cepted by the court. In refusing to grant 
an injunction, the court said that “the 
possibility of another contract where 
the factual system is substantially the same 
seems highly remote.” The court empha- 
sized that the issuance of injunctions in 
cases such as this is discretionary, and that 
it could find no abuse of discretion in the 
trial court’s refusal to grant injunctive relief. 


Government Files Not in Record 
Cannot Be Basis for Decision 


In an employee’s suit for overtime pay 
and liquidated damages, an employer suc- 
cessfully appealed an adverse decision based 
on government files which had been fur- 
nished to the court only and had not been 
introduced into evidence (Di Re v. Central 
Livestock Order Buying Company, 35 Lapor 
Cases § 71,654). 

The Minnesota Supreme Court noted that 
the Wage and Hour Division of the United 
States Department of Labor had made an 
investigation into the alleged overtime 
worked by the employee. The lower court, 
seeking to obtain the government records, 
ordered a subpoena duces tecum served upon 
the district investigation supervisor, Gov- 
ernment representatives appeared and in- 
formed the court that they could not comply 
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with the order without the approval of the 
Secretary of Labor. The approval was given 
for the records to be presented to the court 
but not to counsel for the parties. The 
lower court received the records and pre- 
sented an oral review of them to the counsel, 
but they were not permitted to see the file 
and it was not introduced into evidence. 


The lower court based its determination 
of a motion for a new trial or judgment 
notwithstanding the verdict on facts and 
hearsay statements which were contained in 
the government file. This was held to have 
been error by the state supreme court, and 
the case was remanded to the lower court 
for the purpose of making a determination 
of the motion based only on the record. 


The higher state court added that the trial 
court did not err in admitting the employ- 
ee’s own time records in evidence, parti- 
cularly where the employer had an opportunity 
to cross-examine the employee as to the 
authenticity and truthfulness of the facts 
contained therein. The employee had the 
burden of proving the number of hours 
worked by him and he could sustain that 
burden by his own testimony and time rec- 
ords. The credibility of the employee's 
testimony or records was a matter for 
determination by the jury. 


Lundquist Takes Oath 
as Wage-Hour Administrator 


Clarence T. Lundquist was sworn in July 
14 as Administrator of the United States 
Labor Department’s Wage and Hour and 
Public Contracts Divisions. The oath of 
office was administered by Secretary of La- 
bor James P. Mitchell. 

President Eisenhower's appointment of 
Mr. Lundquist as administrator was con- 
firmed by the Senate on June 30. He has 
been serving as acting administrator of the 
Divisions (which administer the Fair Labor 
Standards Act and the Walsh-Healey Pub- 
lic Contracts Act) since October, 1957. 


New Wage Determination 
Proposed for Soap Industry 


A determination of $1.50 an hour as the 
prevailing minimum wage in the soap in- 
dustry under the Walsh-Healey Public Con- 
tracts Act has been proposed by Secretary 
of Labor James P. Mitchell. The proposal 
is based on evidence received at a public 
hearing. The present determination for the 
soap industry provides a minimum rate of 
$1 an hour. 
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CURRENT LITERATURE 


in the Labor Field 


The Steel Seizure 


The Anatomy of a Constitutional Law Case. 
Alan F. Westin. The Macmillan Company, 
60 Fifth Avenue, New York 11, New York. 
1958. 183 pages. $1.60. 


This is a most interesting book. It deals 
with the legal history of Youngstown Sheet 
& Tube Company v. Sawyer. This is the case 
that went all the way to the Supreme Court 
testing the seizure by President Truman of 
the steel mills in 1952. 


Professor Westin’s book shows a case 
moves through administrative and judicial 
channels on its way to the Supreme Court 
It shows the tactics of litigating parties 
and how the actions of the political branches 
of the government mold the controversy. 
This it does by the selection, from trans- 
cripts, briefs and other official proceedings, 
of material relevant to the controversy. 
These selections are explained and amplified 
by the author's notes. A most interesting 
chapter is that discussing the Supreme 
Court and its work on the Youngstown case. 
The book is interesting as a history, as a 
text and as informative reading. 


The author is assistant professor of gov- 
ernment at Cornell University. 


The author’s sense of humor prompted 
him to entitle the last chapter “Mr. Justice 
Truman Dissenting” and to fashion this 
chapter from the former President's memoirs. 


Industrial Concentration 


Business Enterprise and the City. Mabel 
Walker. Tax Institute, Inc., 457 Nassau 
Street, Princeton, New Jersey. 114 pages. 

This is a series of six articles reprinted 
from various issues of Tax Policy magazine. 
They are published for the first time in 
volume form, replacing the collection of 
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pamphlets previously available. The first 
three articles deal with “The Plant, the 
Office, and the City,” and discuss industrial 
location trends and factors, industrial loca- 
tion impacts, and trends in office location. 
Almost all factors regarding industrial loca- 
tion are covered: transportation, labor supply, 
power and fuel, water, climate, automation, 
tax burden, standards of governmental serv- 
ice and governmental inducements. 


During the postwar period, extraordinary 
expansion of plant and equipment has taken 
place. In 1939, industrial construction con- 
tracts amounted to $282.6 million; in 1947, 
$861.9 million; and in 1954, $1,876.6 million. 
Some of the reasons for this unprecedented 
expansion are the merger movement, devel- 
opment of new products, automation and 
a policy of product diversification. 


Two major changes in depreciation policy 
adopted by the federal government have also 
played a part. The Revenue Act of 1950 
allowed all, or part, of the cost of expansion 
of emergency facilities related to defense 
production to be depreciated for tax pur- 
poses over a five-year period. “Of more 
widespread significance,” states the article, 
“was the provision in the 1954 Code per- 
mitting all taxpayers the option of alter- 
native methods of computing depreciation 
whereby 56 per cent to 75 per cent of the 
cost of an asset could be written off during 
the first half of the useful life of an asset 
as contrasted with 50 per cent under the old 
method.” 


One of the most harshly criticized means 
used by state and local governments and 
communities to induce industry to locate in 
a particular place has been use of the sub- 
sidy. This can be in the form of an actual 
cash bonus, but most frequently, it is the 
tax exemption. The number of states al- 
lowing it has decreased considerably, but 
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seven still permit plant exemptions (not 
including those states permitting specified 
localities to exempt such properties). These 
are Alabama, Arkansas, Delaware, Louisi- 
ana, Mississippi, Rhode Island and Vermont. 
New Hampshire, in addition, permits ex- 
emption of a newly built portion of a rail- 
road for ten years. 

The remaining three articles in Business 
Enterprise and the City cover “The Role of 
the State in Industrial Development,” “The 
Impact of Outlying Shopping Centers on 
Central Business Districts” and “Modern 


Merchandising and Municipal Finance.” 


State Expediency 
ls Not Supreme Authority 


Thomas More. R. W. Chambers. Ann 
Arbor Paperbacks, The University of Mich- 
igan Press, Ann Arbor, Michigan. 1958. 
416 pages. $1.95. 

This is one of the better biographies of 
More, Sir Thomas More, St. Thomas More, 
just published as a paperback by the Uni- 
versity of Michigan Press. More was a 
lawyer and churchman who occupied a 
position of importance during the reign of 
Henry VIII of England. He became Lord 
Chancellor following Wolsey, and one of 
his first accomplishments was the bringing 
of the court calendar down to date. Wolsey 
had so many offices that apparently he had 
little time for court duties of the chancellor’s 
office, and some cases had been pending 
for as long as 20 years. More was both 
praised and criticized for his action. 


He is also known as the author of Utopia, 
which is a critical treatment of an ideal 
state. Here’s what Mr. Chambers has to 
say about it in relation to problems of 
More’s time: 


“Utopia is, in part, a protest against the 
New Statesmanship: against the new idea 
of the autocratic prince to whom everything 
is allowed. I do not say that it is an impar- 
tial protest. The evil counsellors, who are 
represented in the First Book of Utopia 
egging the prince to despotism, might have 
replied that their ideal was not necessarily 
base or sycophantic. Patriots have some- 
times seen in tyranny the only force strong 
enough to make their country great; re- 
formers have sometimes seen in it the only 
force strong enough to carry through the 
reformation they desire. But Utopia is 
hostile to it. 

“Again, Utopia is, in part, a protest against 
the New Economics: the enclosures of the 


great landowners, breaking down old law 
and custom, destroying the old common- 
field agriculture. Here again, we must not 
suppose that Utopia gives us the full story. 
There was much more in the problem of 
enclosures than the greed of the great land- 
lord, ‘the very plague of his native country’. 
The up-to-date farmer was also in favour 
of sweeping away all traces of the older 
communal husbandry. 


“Now, in contrast to this changing world, 
More depicts a state where ‘all things in 
common do rest’, and where there is no 
place for the grabbing superman. More’s 
theoretical Utopia, looking back to Plato’s 
Republic and to corporate life in the Middle 
Ages, probably seemed to some contempo- 
raies the reverse of ‘progressive’. Cardinal 
Pole has told of a conversation he had in 
his youth with Thomas Cromwell. Crom- 
well ridiculed the Republic of Plato, which, 
after so many centuries, had led to nothing. 
He had a book on statesmanship in manu- 
script, by a practical modern writer, based 
on experience. The book, which Cromwell 
offered to lend to Pole, was The Prince of 
Nicholas Machiavelli. 


“Tt is noteworthy that the two most potent 
books on the State written in the Sixteenth 
Century were written within so few years 
of each other. Parts of Utopia read like a 
commentary on parts of The Prince, as 
Johnson’s Rasselas reads like a commentary 
on Voltaire’s Candide, though we know that 
in neither case can the English writer have 
read his continental predecessor. There is 
a reason for the coincidence; before The 
Prince was written, ideas used in The Prince 
had been gaining ground. They were the 
‘progressive’ ideas, and we may regard 
Utopia as a ‘reaction’ against them. Over 
and over again, in Book I of Utepia, Raphael 
Hythlodaye imagines himself as counselling 
a prince, telling him what he ought to do, 
against those who are telling him what he 
can do; and always Raphael admits that 
these ideas of justice which he has brought 
from Utopia are opposed to all that the most 
up-to-date statesmen of Europe are thinking 
and doing.” 

The emergence of civilization is a struggle 
between two sources of power: the state 
and the individual. This struggle runs 
through the early Biblical stories of tribes 
and through later histories of kings, dynas- 
ties and religions. The supremacy and ex- 
pediency of the state seem to draw nations 
toward them like a pendulum, only to lose 
their hold as the pendulum swings back. 
Perhaps these stories of power struggles 
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from history teach us nothing except that 
there is nothing new under the sun, whether 
it was the community of Baal, a tyrannical 
government of Henry VIII or a modern 
police state. They are one and the same in 
different dress and different times. It seems 
foreordained that governments rooted in 
the conscience of the individual hold the 
greatest hope for man and for survival. 


More's biography is not an obvious analogy, 
but an analogy nevertheless, to the fates of 
two great nations in the world: one founded 
upon the doctrine, which More rejected, 
that state and state expediency are su- 
preme authority for all acts of government; 
the other nation founded first upon “those 
unalienable rights,” but governed by sub- 
servient laws. If ever a victory is to be 
declared between these powerful states, it 
will show, as More showed the world, that 
while the state may possess one’s body, it 
can never command one’s conscience or 


one’s soul. 


More was imprisoned and later beheaded 
for treason. He died a martyr’s death for his 
belief that while power and authority of the 
state are very, very high, nevertheless there 
are some things which the state cannot 
command. “More believed as Socrates be- 
lieved, that ‘the god had given him a station.’ 
And he strengthened himself, as Socrates 
had strengthened himself, with the convic- 
tion that no harm can come to a good man 
after death, and that the gods do not neglect 
him or his affairs. In Utopia and on the 
scaffold we have those two great articles 
of More’s creed.” 


Toward a Better or a Bitter Life 


Automation. Jack Rogers. Institute of In- 
dustrial Relations, 201 California Hall, Uni- 
versity of California, Berkeley 4, California. 
1958. 94 pages. We. 


In spite of the fact that automation has 
virtually become a household word during 
the last two or three vears, there is still a 
great deal of confusion about the meaning 
of the term and even more confusion about 
the probable effects it will have on produc- 
tion and employment. 


It is not, as yet, a mature procedure. The 
author estimates that automation may obtain 
its maximum growth within the next 20 
years and that within the next ten years it 
will directly affect part of the nation’s work 
force. Industrial automaticity should be a 
gradual process, slow enough to allow 
adaptation by the labor force. Automation 


Books . . . Articles 


should result in a more productive economy 
and not bring about underemployment. 


Automation is not something to be feared, 
although it wil! create problems that must 
be recognized and for which solutions must 
be provided. A very great problem will be 
what man will do with his increased amount 
of leisure time. This will have a great effect 
on our economy. 


ARTICLES 


Indiana Right-to-Work Law .. . Special 
circumstances, spurring on this legislation, 
distinguish Indiana as the first industrial 
state to pass a right-to-work law, claimed 
author Fred Witney in his article “The 
Indiana Right-to-Work Law,” appearing in 
the July, 1958 Industrial and Labor Relations 


Reviert 


Unique circumstances in the state directly 
attributed to the passage of the right-to- 
work law where “approximately 78 percent 
of all Hoosier collective bargaining con- 
tracts incorporated some form of compul- 
sory union membership,” and it cannot be 
concluded that other industrial states will 
follow Indiana’s pattern. These circum- 


Stances were: 


(1) Traditionally bitter AFL-CIO rivalry 
was revealed in the disorganized labor 
movement to combat this legislation. The 
unions accused one another of crossing rival 
picket lines. The Indiana Right-to-Work 
Committee and several employer associa- 
tions, however, co-ordinated effectively to 
publicize and urge passage of the bill 


(2) Recent labor battles brought promi- 
nence and expediency to this measure. A 
battalion of the Indiana National Guard, 
used for the first time in 20 years in a 
labor dispute, was sent to the scene of the 
Perfect Circle strike of 1955. Shooting be- 
tween nonunion workers and members, and 
supporters of the union-shop-demanding 
United Automobile Workers of America 
resulted in the wounding of nine persons. 
Elections held at three Perfect Circle plants 
during the strike decertified the UAW. 
This was interpreted as support for right-to- 
work legislation by nonunion-shop supporters. 

At a crucial period during the right-to- 
work wrangling in the legislature, a violent 
strike between the Potter and Brumfield 
Company and a local union of the Inter- 
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national Association of Machinists occurred 
at Princeton. 

“The strike itself was a ‘wildcat’, precipi- 
tated by employees who alleged that the 
company and the union grievance committee 
were not resolving employee grievances in a 
fair and effective manner,” maintained Pro- 
fessor Witney. Climaxing the hostilities was 
the shooting of an infant, who later re- 
covered. Although the controversy did not 
involve right-to-work disputes, it brought 
sympathetic attention to the issue in the 
legislature. The bill was passed in the 
house nine days after the shooting, how- 
ever, and the likelihood of its passage was 
almost certain. 


The successful passage of the bill, favored 
by the president of the senate and the 
speaker of the house, can be partly due to 
political maneuvering by its supporters. 


Governor Harold W. Handley permitted 
the legislature-approved bill to become law 
without his signature on March 1, 1957, 
despite a 10,000 union member protest dem- 
onstration. .He declined comment on the 
measure during the 1956 gubernatorial cam- 
paign. However, defeated Democratic can- 
didate Ralph Tucker claimed that he would 
veto the measure if it should pass the 
legislature. 


The bill, with no “emegency” provision to 
provide for immediate enactment, had nearly 
four months grace period. During this time, 
many employers and unions entered imto 
extended contracts containing union shops, 
often for two or three years instead of the 
customary one year. This practice, amount- 
ing to the first-observed result of the right- 
to-work law, has been critisized by the 
law’s supporters. 


THE AGENCY SHOP v. THE RIGHT-TO-WORK LAW— 
Continued from page 582 


The Indiana court then held that the 
“agency shop” clause did not violate the 
Indiana right-to-work law. 


The court then stated that Section 14(b) 
of the LMRA only authorized the state to 
outlaw the union shop, and that “To the 
extent that an agency shop involves a to- 
tally different concept, it would appear that 
any attempt by a state legislature to inter- 
vene in this field would be a usurpation of 
the federal regulation of commerce.” 


I think it must be clear that the agency 
shop employs the same concept of requiring 
an employee to support the union, as a con- 
dition of employment, as appears under the 
union shop, and is the agency shop's justi- 
fication, as is set forth by the union pro- 
tagonists. 


In a third section, the court contended 
that since a violation of the right-to-work 
act would be a violation of Section 8(b)(2) 
of the LMRA, in its view, it would not have 
jurisdiction to enjoin the attempts of the 
defendants to obtain the agency shop. Since 
this is a violation of a state law, which Con- 
gress authorized the state to enact, it is a 
very distorted view whereby the court con- 
cludes that a state court has no jurisdiction 
to restrain its violation. 


The error of the court’s view is evident 
in that it said that the United States Su- 
preme Court “has issued opinions involving 
complaints that certain activities of unions 
violated a state ‘Right-to-Work’ Law.” 


The court cited /. B. E. W. v. Farnsworth 
& Chambers Company,“ wherein the union 
representative approached the management 
of the complainant and protested that it was 
not employing union labor. The complain- 
ant refused to hire union labor. This would 
appear to have been a violation of the 
Tennessee right-to-work law, if it involved 
discrimination against employees because of 
union membership. The union thereupon 
commenced peaceful picketing. There was 
no demand for a union or closed shop, and 
since picketing against discrimination was 
not forbidden, there was no violation of that 
act by the union. The lower court granted 
an injunction, which was appealed. The state 
supreme court held that the lower court 
had the right to enforce the right-to-work 
law. When the case reached the United 
States Supreme Court, no mention was 
made of the right-to-work law, and the 
Court said: “The judgment of the Supreme 
Court of Tennessee is reversed.” It cited 
Weber v. Anheuser Busch® and Garner v. 
Teamsters.“ This decision indicates that the 


353 U. 5. 969 (1957). 
78 348 U. S. 468 (1955). 


* 346 U. S. 485 (1953). 
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Court regarded it as an ordinary peaceful 
picketing case, with no reference to any 
right-to-work question. Consequently, this 
decision scarcely supports the court’s comment 


The second case cited, Youngdahl v. Rain- 
fair, Inc.™ was an Arkansas case. The Ar- 
kansas court gave a broad injunction against 
violence and acts leading to violence. No 
mention was made of the Arkansas right- 
to-work law, nor was there any demand for 
the union shop, but only for recognition. 
On appeal to the United States Supreme 
Court, it upheld the injunction against vio- 
lence and acts leading to violence but held 
that “to the extent the injunction prohibits 
all other picketing and patrolling of re- 
spondent’s premises, and in particular pro- 
hibits peaceful picketing it is set aside.” 


Neither was the right-to-work law men- 
tioned here. 


Apparently, the Lake County court was 
misinformed and, consequently, its conclu- 
sion that it would “be without the power 
or jurisdiction over the subject matter to 
grant relief if a violation of the Indiana 
‘Right to Work’ Act has occurred,” but 
would be a matter for the National Labor 
Relations Board is completely unsupported 
by law, and is therefore erroneous. 


Let us also consider briefly a recent “agency 
shop” clause proposed by the Teamsters Union. 
It states in the first section that member- 
ship in the union is not necessary, and that 
employees have the right to join, not join, 
maintain or drop their membership, and 
that they shall not be discriminated against. 


The part 
in the union is separate and distinct from 


second says that membership 
assumption of equal obligation to the extent 
that he receives equal benefits. It then says 
that the union is required to represent all 
employees, union and nonunion equally. Of 
course, this is required under the LMRA, 
and for either the employer or the union to 
discriminate would be an unfair labor prac- 
tice. It also provides that the employer has 
satisfied itself that the union represents the 
majority of employees. 


The third section provides that “all em- 
ployees shall, as a condition of continued 
employment, pay to the union...an amount 
of money equal to that paid by other em- 
ployees in the bargaining unit who are 
members of the union, which shall be lim- 
ited to an amount of money equal to the 
union’s regular and usual initiation fees, and 
its regular and usual dues.” 


This language is almost identical with 
that employed in the “agency shop” clause 
in the above discussed case, and 
quently suffers from the same weakness, 
that of requiring the employees to pay their 
dues and fees to the support of the union, 
which is the same as may be required of 
them if they are working under a union 
shop clause. This may be required of them 
under a valid union shop clause in a juris- 
diction permitting union shop agreements, 
but not in any right-to-work state, either 


conse- 


under a union shop agreement or under 
such an “agency shop” clause. 
Turning directly to the Indiana right- 


to-work law, we see that Section 1 of that 
act states that “it is hereby declared to be 
the public policy of the State of Indiana— 
that employees should equally have the 
right to refrain from forming, joining, con- 
tinuing membership in, or assisting labor 


organizations.” 
unions 


Requiring employees to support 


by paying dues and fees is “assisting” labor 
organizations. 

The LMRA in Section 7 states that 
“employees shall have the right to self- 


organization, to form, join, or assist labor 
organizations.” This language indicates that 
employees can form labor organizations; if 
they want a new one, they can join in a pre- 
existing organization if they find one which 
meets their needs or they can assist by giv- 
ing of their time and money to form a labor 
organization. When the right-to-work law 
was drafted that exact language was quoted, 
with the intent of providing that employees 
should freely have the right to engage in 
these activities or to refrain from them, but 
not be compelled to join or refrain from 
joining. 


In the final sentence of the paragraph 
preceding the section providing for the 
“agency shop,” both in the contract pro- 
posed to Meade Electric Company and in 
the Teamsters proposed contract, it is 
stated: “Accordingly, it is fair that 
employee in the bargaining unit, pay his 
own way and assume his fair share of the 
obligation along with the grant of equal 
benefit contained in this Agreement.” 


each 


This language is clearly a demand by the 
union that employees “assist” the union even 
if they do not join. Such a clause is openly 
in violation of the public policy set forth in 
the right-to-work act, which is a statement 


of substantive law.” [The End] 


353 U. S. 131 (1957). 
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Supreme Court Adjourns 


The 1957 Term of the Court came to 
a close on June 30, 1958. Several 
important labor cases were decided. 


The 1957 Term of the United States Sui- 
preme Court was more active than anv in 
the past 11 years. The Court disposed of 
1,783 cases as compared with 1,701 cases in 
the 1956 Term and an annual average over 
the past 11 yéars of 1,417 cases, It handed 
down a total of 203 opinions during the 
term, which came to its conclusion on June 
30, 1958. Among these opinions were several 
important ones in the labor field. The fol- 
lowing cases were some of the highlights 
of the 1957 Term: 

Carpenters and Joiners of America, Local 
1976 v. NLRB, 35 Lapor Cases § 71,599.—In 
this case the Court held that a “hot cargo” 
clause in a union contract does not afford 
any defense to a union charged with an 
unlawful secondary boycott. 

NLRB v. Duval Jewelry Company of 
Miami, Inc., 35 Lapor Cases § 71,578, and 
D. B. Lewis v. NLRB, 35 Lapor Cases 
4 71,579.—In these cases the proposition was 
settled that the NLRB’s delegation of author- 
ity to its subordinate officials to issue and 
revoke subpoenas is permissible under the 
Taft-Hartley Act. 

UAW v. Russell, 34 Lasor Cases § 71,546, 
and 1AM v. Gonzales, 34 Lapor Cases § 71,547. 
—The Court declared that the federal pre- 
emption doctrine does not bar an employee 
from suing a union in a state court for dam- 
ages even where the union’s conduct is an 
unfair labor practice under the NLRA. 

NLRB v. Borg-Warner Corporation, 34 
Lapor Cases { 71,492-—An employer could 
not lawfully insist, as a condition to accept- 
ing a union contract, that a strike-vote 
clause be included in the contract. 
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NLRB v. District 50, United Mine Workers 
of America and Bowman Transportation, Inc., 
34 Lapor Cases § 71,257—The NLRB was 
held to have exceeded its discretionary author- 
ity in requiring an employer to withhold 
recognition of a noncomplying employer- 
assisted union until it had been certified by 
the Board as the employees’ exclusive 
representative. 


Staub v. City of Baxiey, 33 Lapor Cases 
4 71,200.— The High Court ruled that an 
ordinance of the City of Baxley, Georgia, 
which required union organizers to obtain 
permits before soliciting union members, 
Was unconstitutional. 


Youngdahl v. Rainfair, Inc., 33 Lanor Cases 
{ 71,120.—A state court is without power to 
enjoin peaceful picketing. 

Conley v. Gibson, 33 Lapor Cases € 71,077. 
—The federal courts have a right to grant 
relief from racial discrimination by unions 
representing railroad employees. 

NLRB v. United Steelworkers of America 
and NLRB v. Avondale Mills, 35 Lanor Casts 
§ 71,633.— The Supreme Court ruled that 
employers did not commit an unfair labor 
practice by enforcing no-solicitation rules 
against a union while engaging in antiunion 
solicitation, even though the solicitation was 
coercive and accompanied by unlawiul acts. 


Knapp v. Schweitzer, 35 Laror Cases 
71,632. — The Fifth Amendment afforded 
no protection to an employer who refused 
to testify before a state grand jury which 
Was investigating bribery of union officials. 

McKinney v. Missouri-Kansas-Texas Rail- 
road Company, 35 Lapor Cases § 71,613.— 
The Universal Military Training and Serv- 
ice Act does not give a returning veteran 
a right to demand a position higher than 
that which he formerly held if the promo- 
tion depends not simply on seniority but on 
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the exercise of discretion on the employer’s 
part. 

The above Supreme Court decisions have 
been discussed more fully in the JouRNAL. 
A few of the cases are analyzed in the 
present issue in our “Labor Relations” de- 
partment, while the others have been dis- 
cussed in past issues. 


Legislative Roundup 


The controversial labor reform bill 
(S. 3974) was finally referred to the 
House Labor Committee after some 
delay. The committee has approved 
and reported its own version of a 
welfare and pension plans disclosure 
bill (H. R. 13507). 


The fact that the Labor-Management Re- 
porting and Disclosure Bill of 1958 (S. 3974), 
better known as the labor reform bill, was 
passed by the Senate and sent to the House 
was noted in last month’s issue of the Jour 
NAL. At present the bill is with the House 
Labor Committee. The bill had been de- 
layed on the desk of Sam Rayburn for 
some time. There had been an effort on the 
part of some to have the bill voted on imme- 
diately and, thus, bypass any committee hear- 
ings on it. Others feel that the bill does not go 
to the root of the problems which it seeks 
to regulate, and that the House Labor Com- 
mittee should conduct its own hearings and 
make appropriate amendments to the bill 
Just what action will be taken now that the 
bill is with the committee remains to be 
seen. Certain sources, which appear to be 
well informed, predict that the bill will 
be killed. 

After a stormy session the House Labor 
Committee has reported out its own version 
of a welfare and pension plans disclosure 
bill (H. R. 13507). The Senate previously 
passed a bill (S. 2888) dealing with this 
matter and sent it to the House. The House 
bill would require employers to report wel- 
fare fund financial information to their em- 
ployees, and a copy of the report would have 
to be filed with the Secretary of Labor. It is 
expected that the House will pass some 
form of the bill. It would then go to con- 
ference, where the differences between the 
Senate and House bills would be ironed out. 

H. R. 3, a bill which would permit the 
states to legislate concurrently with Con- 
gress in any area where Congress has not 
specifically pre-empted the field, has passed 
the House of Representatives. This bill could 
eliminate the “no-man’s land” between the 
states and the NLRB. 
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Amendments to the Fair Labor Standards 
Act have been proposed. A bill (H. R. 
12967) would amend the act to provide for 
review of minimum wage rates for indus- 
tries in Puerto Rico and the Virgin Islands 
once every two years, with the condition 
that the Secretary of Labor might, at his 
discretion, order an additional revision dur- 
ing the two-year period. These minimum 
rates are now subject to review once every 
year. The bill has been reported favorably 
by the House Labor Committee. Another 
bill (H. R. 13055) would amend the FLSA 
to require that federal 
government be paid not less than the mini- 
mum wage provided in the act and to pro- 
hibit employment by the federal government 
which would constitute “oppressive child labor” 


employees of the 


under the act. 


UAW Public Review Board 


This board, established in 1957 as a 
part of the formal disciplinary and cor- 
rective procedures of the UAW, has 
rendered several interesting decisions. 


The United Automobile, Aircraft and Ag- 
ricultural Implement Workers of America 
(UAW) created last year a Public Review 
Board of independent, distinguished citizens 
to which members could appeal their griev- 
ances against the union and which could act 
(on its own motion) as censor of the union's 
moral conduct. This interesting develop- 
ment occurred on April 8, 1957, at the 
teenth constitutional convention of the UAW. 


Six- 


The board was established upon the recom- 
mendation of the union’s International Ex- 


ecutive Board 


The Public Review Board has broad pow- 
ers in (1) the review of grievances presented 
by individual members or by subordinate 
organizations and (2) the enforcement of 
any AFL-CIO ethica! practices code or any 
ethical practices code adopted by the VUAW 
The board does not have authority over the 
official collective bargaining policies of the 
union, and its authority over grievances 
arising out of union contracts is limited to 
complaints that a grievance was improperly 
handled due to fraud, discrimination or col- 
lusion with management 

Membership in the board consists of seven 
members appointed by the international pres'- 
dent of the UAW, subject to approval by 
the International Executive Board and the 
UAW The terms 
following convention. No one under the ju- 


UAW or in 


convention. run to the 


any way 
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employed by the union or its subordinate 
bodies is eligible for appointment. The pres- 
ent members of the board are as follows: 
Rabbi Morris Adler of Detroit, Michigan, 
is chairman. The other members are Msgr. 
George C. Higgins, director of the National 
Catholic Welfare Conference; Dr. Clark 
Kerr, chancellor of the University of Cali- 
fornia; Dr. Edwin Witte, professor at the 
University of Wisconsin; Judge Wade H. 
McCree of the Michigan Circuit Court; 
Bishop G. Bromley Oxnam, Methodist 
Bishop of Washington, D. C.; and Magis- 
trate J. Arthur Hanrahan of Windsor, 
Ontario. Walter E. Oberer of Detroit, Mich- 
igan, is executive secretary of the board. 
The first five cases decided by the board 
involved local union officials who, in appear- 
ing before the Senate Internal Security Sub- 
committee, invoked the Fifth Amendment 
in order to avoid answering questions con- 
cerning Communist Party affiliation. Pur- 
suant to a UAW administrative letter, the 
officials were given hearings at which each 
was required to present clear and sufficient 
evidence that he was beyond a doubt not 
disqualified from holding office under the 
provisions of the AFL-CIO ethical prac- 
tices codes and of the UAW constitution 
which bar members, adherents and support- 
ers of the Communist Party from all offices 
in the union, The officials were found by the 
local unions not to be disqualified for office. 
The International Executive Board asked 
the Public Review Board whether these 
decisions were consistent with the spirit as 
well as the letter of the AFL-CIO Ethical 
Practices Codes. The board, which had the 


transcript of the officials’ testimony, de- 
clared that in the absence of any further 
evidence, it could not say that the decisions 
were inconsistent with the ethical practices 
codes. 

The next five cases decided by the union 
(Cases Nos. 6 to 10) involved staff members 
of the international union who had either 
testified before or submitted affidavits to 
the Senate Internal Security Subcommittee. 
They admitted past membership in the 
Communist Party but refused to give infor- 
mation about the past Communist Party 
membership and activities of others. The 
International Executive Board decided that 
these persons were not disqualified from 
holding their positions. The Public Review 
Board ruled that the decisions were not 
inconsistent with the ethical practices codes. 
It pointed out that there was nothing in the 
codes or in the UAW constitution barring 
former members of the Communist Party 
from office. 


Case No. 11 involved a local union stew- 
ard who, in testifying before the Senate 
Internal Security Subcommittee, invoked 
the First and Fifth Amendments in order 
to avoid answering questions concerning 
Communist Party affiliation. A decision by 
the local against the removal of the steward 
from office was left undisturbed by the board 
for the reasons announced in the first five 
cases. 


The following facts were presented in 
Case No. 12. Fellow workers had filed a 
grievance with a local union against a woman 
member of the union. Appearing at a meet- 
ing on that grievance, she demanded a trial 
in accordance with the UAW constitution. 
On the ground that she had not denied the 
charges against her, the local expelled her 
from membership and asked her employer 
to remove her name from his seniority list 
—with the result that she was discharged. 
After the discharge she again asked for a 
trial, which was refused. The Public Review 
Board ruled that the discharged member 
had been denied the procedural due process 
to which she was entitled under the UAW 
constitution. A decision of the International 
Executive Board awarding the discharged 
worker $800 was affirmed. 


In Case No. 14 the evidence showed that 
two employees had been suspended from 
membership for resorting to court action 
without first exhausting their remedies within 
the union. The matter had been brought to 
the attention of the International Executive 
Board, which summarily suspended the two 
members for an indefinite period under a 
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UAW constitutional provision which pro- 
hibits “appeals to a civil court for redress” 
until remedies within the union have been 
exhausted. The Public Review Board held 
that the constitutional restrictions did not 
apply to this type of case. It stated that the 
alleged libel affected the following rights 
of the suspended members: (1) the right 
as a member of society to seek compensa- 
tion through the civil courts for wrongs 
committed against him in violation of the 
law of society and (2) the right as a mem- 
ber of the union to seek punishment of 
another union member for violation of union 
law. The board noted that the remedy of 
damages available in a court action in this 
kind of case is substantially different from 
the remedy, by way of penalty, which might 
be granted in a union proceeding. It did 
not decide the issue, but it stated that the 
exhaustion-of-remedies requirement would 
seem to be premised on the availability of 
substantially the same relief within the union. 
The suspended members were restored to 
membership. 


Workmen's Compensation Statistics 


A discussion of the vital role that statis- 
tics play in workmen's compensation ad- 
ministration was presented by Angela R. 
Parisi at a recent conference on labor 
statistics. 


A paper entitled “The Role of Statistics 
in Workmen's Compensation from the View- 
point of an Administrator of the Law” was 
presented by Angela R. Parisi, chairman, 
New York State Workmen's Compensation 
foard, at the Interstate Conference on 
Labor Statistics, Harrisburg, Pennsylvania. 
Her comments follow in part: 

“In speaking to you about the need for 
compilation of statistics in Workmen’s Com- 
pensation and the purposes such tabulations 
serve from the viewpoint of an Administra- 
tor of the Law, it must be recognized that 
such needs and purposes may vary depend- 
ing on the provisions of the particular 
Workmen’s Compensation Law pursuant to 
which the system is administered. 

“T, of course, shal! discuss this subject in 
light of the provisions of the New York 
Workmen’s Compensation Law. 

“Our 
by the 
injuries 


work load obviously is determined 
number and severity of industrial 
suffered in our State each year. 


“The statute requires that employers sub- 
ject to its provisions shall report to the 
Chairman of the Workmen’s Compensation 
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Board any accident resulting in personal 
injury which shall cause a loss of time from 
regular duties beyond the working day or 
shift on which the accident occurred, or 
which shall require medical treatment be- 
yond ordinary first aid or more than two 
treatments by a physician or person render- 
ing first aid. 

“In New York State approximately 800,000 
such injuries are reported each year. The 
peak was reached in 1951 when 861,845 acci- 
dents were reported. I am very glad to 
report that in 1957, the lowest number 
of accidents in 11 years—718,874—were re- 
ported. Not only was 1957 an 1l-year rec- 
ord low, but it represented a continued 
annual decline in accidents reported since 
1951. 

“We attribute this substantial annual drop 
in industrial accidents, despite a continued 
annual rise in employment over the same 
period, to increased accident awareness on 


the part of both labor and management, 
the installation of effective plant safety 
programs, cooperation in these programs 


by organized labor and furthermore by 
intensive efforts of representatives of the 
New York State Labor Department’s Safety 
Consultation program. 

“Our tabulations of industrial accidents 
reported are the’ mest comprehensive and 
most detailed tabulations of such statistics 
in the State. We periodically issue them 
under covering press and these 
too, we believe have materially contributed 
to this decline of industrial accidents in 
our State 


releases 


“These tabulations, when released, create 
a stark awareness of the still 
ditions which exist, but as their complexion 
has improved they also serve as an incentive 
to all persons who are interested in and 
who are endeavoring to reduce the number 


seri mus coOn- 


of these tragic occurrences. 

“During my term of office I have gen- 
erally released these statistics every three 
months. 

“In addition, monthly tabulations are fur- 
nished to the Department of Labor of our 
State to assist them in their current Safety 
Consultation program. 

“We do not index cases for all accidents 
reported. Cases are only indexed if a claim 
is filed by or on behalf of the injured 
worker, or generally, if the information 
contained in required reports filed by the 
employer, attending physician or carrier 
indicates a permanent or otherwise serious 
injury or if liability is controverted. 
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“Statistics compiled on the basis of cases 
so indexed are a very necessary factor in 
determining our work load and hence our 
personnel requirements. In 1957 we in- 
dexed 180,431 new cases. 


“Statistics for other purposes are main- 
tained on what we call compensated cases 
closed. These are cases in which cash 
compensation was said and the case has 
been closed. It is with respect to these 
cases that we make the most detailed 
analyses inasmuch as the analysis no longer 
interferes with the prompt processing and 
determination of the case. 


“For example, these cases are analyzed 
to ascertain the quality of individual carrier 
(including self-insurers) performance. Our 
Statute requires the carrier, in uncontro- 
verted cases, to commence the payment of 
benefits within 18 days after disability or 
within ten days after the employer has 
knowledge of the accident, whichever is 
later. Statistics are compiled as to the 
percentage of cases in which each carrier 
doing business under the Law meets this 
requirement and the average number of 
days elapsed from date of disability to date 
of first payment. I previously mentioned 
that the employer must file with the Chair- 
man of the Board notice of injury within 
ten days after accident. Statistics as to 
timely compliance with this provision are 


“Not only are such tabulations made on 
an individual basis, but they are also cate- 
gorized as to stock or mutual companies as 
a class as well as self-insured employers as 
a group. 

“These tabulations prove of great value 
in improving carrier performance. No car- 
rier wishes to appear on the lower portion 
of such lists and those who appear on top 
are justly proud of their record. Each 
strives to outdo the others. . . 


“You are undoubtedly aware of the fact 
that the primary emphasis in Workmen’s 
Compensation has been shifting in the past 
decade towards ascertaining the most feasible, 
practical and effective methods of promptly 
rehabilitating the industrially injured worker 
and restoring him both to employability 
and employment. 


“A Pilot Study on the subject in our New 


York City District office commenced in 
1950 has now become a permanent adjunct 
of our operations. Participation by the 
claimants is voluntary. Only through sta- 
tistics, however, can we ascertain the value 
and effectiveness of the Study... . 


“In New York State legal fees payable 
to a claimant’s attorney or licensed repre- 
sentative are fixed by the Referee or the 
Board and are payable out of the claimant's 
compensation award. Sound administration 
therefore dictates that careful statistical 
compilations be made of the fees so ap- 
proved, their relationship to the total com- 
pensation awarded and that the comparison 
be closely and continuously surveyed. We 
tabulate the pertinent statistics for this 
purpose. 

“There has been much concern in New 
York State during the past several years 
about the obsolescence of compensation 
benefits awarded in earlier Workmen's Com- 
pensation cases. Under our Statute an 
injured worker is entitled to a weekly bene- 
fit rate equivalent to two-thirds of his wage 
loss which is causally related to his disa- 
bility. However, these weekly rates are 
further subject to a statutory limitation 
predicated on the date of accident. Pres- 
ently this maximum is $36 per week. As 
the result of legislation enacted this year 
the maximum was raised to $45 per week, 
as to accidents which occur on or after 
July 1, 1958. 

“I trust that I have demonstrated to 
you the importance, the need, and the ad- 
visability of compiling detailed, accurate 
statistics in connection with the efficient 
and effective administration of your Work- 
men’s Compensation Law. 

“The collecting, processing, tabulating, 
analyzing and presenting of such statistics, 
however, cost money. 

“As a corollary therefore, to the subject 
under discussion, it is important first to 
ascertain whether the statistics proposed 
to be gathered will serve a useful and 
worthwhile purpose and whether they war- 
rant the expenditure to be made. Further- 
more, tabulations being made on a continuing 
basis should be periodically reevaluated to 
ascertain whether their need and advisa- 
bility remain. If not, obviously the particu- 
lar study should be discontinued. 

“In such fashion, we can render valuable 
service, without unwarranted expense, in 
the furtherance of accident prevention, in 
effecting the prompt processing and deter- 
mination of workmen’s compensation claims, 
in effecting the early rehabilitation of in- 
jured workmen and in bringing about speedy 
payments of benefits to the injured work- 
man or his dependents when they need 
them most, thus effectively, efficiently, and 
commendably discharging the responsibili- 
ties with which we are charged.” 


August, 1958 @ Labor Law Journal 
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The Cover: 


New Star on Flag’s Horizon... 


On July 7 President Eisenhower signed the bill making 
Alaska a state subject to referendum of its citizens. A general 
election is to be held in Alaska by December 1 to select two ® 
senators, a representative and elective state officers. Either 
at the general election or at a special election called for the 
purpose, Alaskans will vote on statehood. 


MAIL TODAY! 


for 


You can see from the illustration on our cover that if 
Alaska becomes the forty-ninth state, it will add considerable Your Handy CCH Accessories 
geographical territory to this union. Alaska has an area of 
approximately 586,000 square miles. It is some 5,000 miles 
from Washington, yet as close to the Capital as the telephone, 


and federal taxes bite just as deeply into the Alaskan pocket- 
book as they do into the pocketbooks of residents of any of the | | | | | | | | | | | | | | | | | | | | 


older states. 


Alaska was discovered by a Danish captain of the Russian 
navy in 1741. There were Spanish expeditions to Alaska in 
1774 and 1775, and in 1778 the English explorer Captain James 
Cook made surveys of the coast for the British Government. 
Russia established the first settlement on Kodiak Island in 
1784, and in 1804 a Russian-American company founded Sitka, 
which became the seat of the Russian Government in 1805. 
This Russian-American company, by contract, conducted the 
trade and regulation of the Russian possession for about 
60 years. . 


FIRST CLASS 
PERMIT NO. 57 
CHICAGO, ILL 


The United States purchased Alaska for $7,200,000 in gold 
in March of 1867, and formal possession took place on October 
8 of that year. 


CHICAGO 46. ILL. 


A civil government was established in 1884 through a bill 
approved by President Arthur. The Territory of Alaska was 
created in 1912 and the capital established at Juneau. Alaska 
has a legislature of two houses, its members are elected every 
two years by popular vote, and it has a governor appointed 
by the President of the United States. It has two delegates 
to Congress who have a membership on committees dealing 
with territorial affairs but no vote. 
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Alaska has 206,000 inhabitants, of which 41,000 are military 
personnel; 6,640 are civilian military employees; 36,000 are 
dependents of military personnel and civilian military em- 
ployees; 8,400 are federal government employees; and 33,860 
are native Indians, Eskimos and Aleutians. 
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CCH PRODUCTS COMPANY 
4025 W. Peterson Ave., Chicago 46, Ill. 


Send for our own use or distribution and not for 
resale CCH “Eye-Saver" Reading Easels 
at $4.75 each, postpaid. 


© Remittance herewith [) Send bill 


Send CCH Zipper Cases indicated below: 


OC) We enclose $ for CCH Zipper 
Cases at $9.75 each, postpaid. Gold stamp— 
one line, maximum 18 characters—as follows 


Please print or typewrite name to be 
gold stamped. 


(2). 

(3). 
We understand gold-stamped cases are not 
returnable. 

C) Send us CCH Zipper Cases, without gold 


stamping, billed at $9.75 each, postpaid. We 
understand we may return the cases for full 
eredit within 15 days after receipt, if not 
satisfied. 

Signature & Title 

Firm 

Attention 

Street & Number 

City, Zone & State 


(If ordering by letter or purchase order, 
please attach this card.) 
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®@ Designed to Work for You @ Made to Be Seen Pe. 


CCH’s Long-lasting ACCESSORIES 
Order Yours Today! 


CCH’s “Eye-Saver” Reading Easel 


© cuts look-up time ®@ clears your desk for action 
® puts “ease” in your work 
Trim, practical, this all-new Reading Easel lets you select the 


reading angle that suits you best . . . lets you position your 
reference book, Reporter Volume, or chart to reduce glare 


plus eyestrain. Important, too, it unchains additional 
desk space for other pertinent Volumes, papers, magazines, 
etc. Adds greatly to efficient operation. 

M 


ade of sturdy, long-wearing hardboard, with 

light in weight BUT does a man j 
1 smooth, in modern office-metal gray, the Read 
nds easily with today’s office equipment 


+ 


ano hinges, it 


ng up! No assembling required! Comes ready for 


Price, $4.75 each, delivered anywhere in 
' the Continental United States 


Handy CCH ZIPPER CASE 


© Needed for Carrying Selected Report Pages 
© Indispensable for Outside-the-Office Use 


Especially made to meet the specialized requirements of CCH subscribers, this 
handsome Zipper Case goes anywhere you want it to. It’s at home in the courtroom, 
ofhce, on your desk or on the train. Scaled to fit standard CCH Report 
it conveniently keeps important information with you for quick reference 


structed to last, this handy Case is made of genuine top-grain cowhide, cut and 
to exacting specifications. Don’t worry about room .. . there's plenty! 


wide inside pockets, a full-opening zipper fastener, with leather gussets, 
combine to accommodate up to 500 CCH Report pages, all held securely in place 
by five 144” rings. 

Exclusive with CCH, these Zipper Cases are not 


available elsewhere, cost far less than those of 


nearest compar type 


Price, $9.75 each, delivered anywhere in 
the Continental United States 


FILL IN AND MAIL THE ATTACHED ORDER CARD NOW! 


Accessories Available Only from 


CCH, Propucts, COMPANY 
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